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ABSTRACT 
With the proliferation and explosion of administrative apparatus, 
the growth and expansion of the powers and functions of the administration in 
Indonesia, individuals' rights are increasingly being encroached upon by 
administrative actions or decisions. The rel!Jctance of the Indonesian courts1 to 
award damages to the citizens for unlawful acts of the administrators prior to 
1991 has led to an urgent need to establish administrative courts which are 
independent of the government or executive. The need and enthusiasm to have 
administrative c<;mrts under the administration of the New Order has finally led 
to the enactment of Law No. 5 of 1986 which came into force on 14th January 
1991. With the enactment of this law, the Administrative Courts were 
established in Indonesia. The citizens of Indonesia are now allowed to sue the 
government before these courts . Only administrative decisions which come 
within the meaning of Law No. 5 of 1986 can be brought before the 
Administrative Courts. The Administrative Courts consist of the Administrative 
Ordinary law courts . 
2 State administration in Indonesia after the revolution by the Indonesian 
Communist Party (PKI) which was also known as Gerakan 30 September 
at the end of 1965 is commonly known as the New Order. 
Court as a court of first instance, Administrative Appeal Court as a court of 
appeal and the administrative jurisdiction climaxes at the Supreme Court. 3 
This dissertation seeks to study generally the mechanism of the 
System of Administrative Courts in Indonesia in providing legal protection and 
remedies to the citizens against unlawful acts of the government based on Law 
No. 5 of 1986. An attempt is also made to compare the operation of certain 
principles of administrative law of common law countries with the Indonesian 
administrative system under Law No. 5 of 1986. 
Chapter I deals with some routine introductory matters encountered 
in the process of compiling and writing a dissertation. The dissertation proper 
starts with a discussion on the definitions of Administrative Law by writers from 
the Netherlands, Indonesia and common law countries in Chapter II. This is 
followed by Chapter III which deals with the reasons for the need and the 
historical development of Administrative Courts in Indonesia. 
Chapter IV then discusses the principles and characteristics of the 
Administrative Courts in Indonesia based on Law No. 5 of 1986. The 
topics of discussion include the meaning of the term "administrative decision", 
the limitation period for filing an action, claims, the application of principles of 
due administration and the remedies within ~he administration in Indonesia . 
3 The highest court of the land with administrative matters forming part of 
its overall jurisdiction. 
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Chapter V on the other hand deals with admissible evidence and 
Chapter VI discusses in detail the procedures involved in settling administrative 
disputes. Chapter VII discusses the independence of the Administrative Court 
Judges in Indonesia. 
This is followed by two more chapters on the remaining provisions 
of Law No. 5 of 1986 and the implementation problems of the system 
respectively. 
As usual, this dissertation concludes with some comments and 
recommendations on the working of the Indonesian system. 
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I. R 
Admini trativ law i aid t 
dmini trativ aw h b n th dire t 
r suit of the r \ th f admini tr ti e apparatu nd p ' er f th 
tate. With the ch ng of th p litical philo ophy fr m lois zfair minimum 
governmental comr I r privat enterpri e and m ximum fr enterpri c nd 
contractual freedom) to oci~ I welf re tate, the go rnment plays n a ti 
to promote the ocio-welfare o th p pie. Thu the government in , m rn 
demo ratic tate is actively inv I ed in the regulation of almo t all a p t f th 
people's life. 
With the grm th and e pan i n f tate p w r , individual • right 
are increasingly being imping d y the acti ns or decisions of th admini tration. 
In the modern administrative age it ha me e tr mely imp rtant that the 
power f the mighty admini tration are pr p rly contr lied that th are 
d. he unction f dmini trative ~ i alan e th e erci ed for pu lie 
c nflicting laim 
individual . 
et\ een the ri h f th a mini trati n and th ri ht f th 
1 
'I h m d rn ndmini.trativ · pr de ri tnkin 
cpu bl ic I m.l Pcrh. p ll pl. cc in th 
rn r h cti c mpli t d th JZ and mpl xiry untry 
an it p pi . 
intcrv nc nd 
he In pri r t uit r luctnnt t 
th ciGiz n ~ r , n unl w ul f th 
ndmini trat r. It ' , thu r , li , n urg nt n d t tabli h 
admini tr, tiv uns whi h uld fun tion ind p nd ntly th gov rnment r 
exc utivc . 
he idea f ha ing dmini tr. ti urt 
b au e artie! 10 f existed incc 1970. Thi 
that one of the branche th judicature in lndone i 
n t n w ut h 
197 1 tat 
th Administrati 
Courts. However due me probl m it " a not e t bli h d earli r. 
Realising the urgent nee to contr I the va t pm er of the ad mini trati n eri u 
efforts were then made to ' ork for the e tablisJunent of the dmini trati 
Court in Indone ia and finally in January 1991, thee c urt \ er et up . 
n. B 
The o ~ecti e f thi re earch ar :-
1. ha e a a ic idea and under tanding on th y tern f 
dmini trati e urt in a n igh urin country that ha a iffer nt I gal tern 
and h w ar thi y tern help t r vide or the le al pr te ti n f th 
Thi Jaw i till in rati n t day . 
2. mnk , c mp. r, t i tudy nth nppli ti n th prin ipl 
dmini tr. tiv I w und 
ndin prin iplc pplica lc in th mmon 
'in ap r , lndi~ nd Au tr. li in th p iti n in Au tr, li , 
cmph. i will b pia d n me r I in 
App • I Tri unal Act 75 (A ) , nd Admini trnti c Judi ial 
Review A t 1 77 A JR . 
3. nw . 5 f 19 that 
regulate the y tern of Admini tr. tive urt in lndon ia. Oth r than w N . 
5 of 1986, certain pr i ion f th Ind n ian 19 5 • nd the 
General Rule on Judiciary, i.e., w o. 14 f 1970 and L1w N . 1 f 19 5 
will also be discus ed. Thi i be u e judicial pm er is conferred y th 19 5 
Con titution. Law No. 14 f 1970 plains the four compon nt f judicial 
system in Indon ia while th pr edure on th reque t f r c. ati n2 < nd th 
application for review 
Supreme Court are g . 14 f 19 5. 
4. To make orne ca e tudies n th by th 
administrative c urt m rder t see h w thi help c ntr l 
admini trative acti n and pr ide I gal protecti n ~ r the citizen . Th u h, 
trictly peaking, there i n uch thing a inding prec dent in the Ind ne ian 
a ati n i the appellate juri diction of the 
ca e cann t g any further. The upr me 
Indon ian judicial y t m. 
m bindin t. Thi 
bee au upr m p r u. ivc , uth rity and 
ad ci i n i und it w uld b C II w d. F r nmpl , in d tcrminin th 
rn anin f the t rm "unl, w ul acti n" in Jnd n i . th d miti n p und d by 
i u d and < ppli until t day. 
III. 1 • Til D L 
Libr ry R 
Thi r ear h i mainly d ne in th L1w Libr, ry f the "a ulty 
Law University of Malaya; acuity f w of Univer ity Airlangga, urabaya 
Indone ia and its Law Library. The re ear h at the Fa ulty fLaw, Uni er ity 
of Malaya is to obtain gen rat informati n on the y tern f Admini trati 
Courts in Indonesia an the corre ponding and/or c mparati e material on th 
administrative law of the common law countrie: . However due to the lack f 
more detailed, varied and the late t information on the Indonesian y tern of 
Administrative Court in thi country a further r earch at the a ulty of Law, 
Univer ity of Airlangga wa nece ary. The Ind nesian p ure help t 
compile materials fr m te tbo k dictionarie law and admini trative Ia\ 
journals statutes, rep rted ca e and other appr priate ource . 
CCI 1 n n . 38/ ip/1 72. 
D. Int rvi w 
In rcJcr t h, c • cttcr und r t. ndin 
Administr, tiv urt in 
' cr 
Admini tr tivc urt Jud in ur, b. ya , nd m 
aw, Univcr ity 
n the 
ndu 1 d with n 
r m th F, ulty 
given explanation, in rmati n an in .i ht n t nly n th 
Admini trativc ourt in Jnd n ia but also gcn r, I id , f th al 
5 
f 
f 
in Indone i . innu n ed by th utch y t m 
and thu different fr m the mm n law y m. 
Problem and iffi ulti 
Ther were me pr blem and di ficulti fa ed y th writ r m 
carrying out this resear h. ir t, there arc in u tcient material vailabl I ally 
regarding the System of dmini trati e C urt in Ind ne i In ord r t 
overcome this pr blem the writer made tw isit to the Faculty f La~r 
University of Airlangga, urab, ya, lndon ia. At thi univer ity th writer 
received help from the tudent and taff of the faculty, particularly or 
Prulipu M. Hadjon a well-kn ' n profe or in thi field . With hi h lp, the 
writer was able to get th late t informati n mat rial n 
Admini trati e Law in Indone ia. B ide that, the ' riter \ a gi en the 
opportunity to attend a short course on Admini trati Law in lnd ne ia ~ r n 
and a half week and a ne-day minar n a cific topi n w . 5 f 
1 86 held at the niver ity f irian a. p inted uta 
conducted aJ helped l ga in rn re in ight int th lndon ian t m. 
ndly, th writ r at in und r t. nding th 
Ind ne ian le • I term and ' ttin the m t nppr pri. t m • nin tn ·n li h. 
langu, gc u cd in lndone i~. 
ngli h law di ti n~ ric. an I n ulted Pr e or Philipu t 
pr blem . 
Thirdly, the \ riter t faced pr bl m in g ttin rep rted ca n 
Admini trativc Di putc in Indon ia. Thi pr bl mar ian 
Legal ystem i n t ba ed on th d trine of binding prec dent. Thu , ca e tudy 
is not popular in that ountry and not all lndone ian admini tr ti 
refer to Indonesian Admini trative Law • e wh n di u ing this topic in their 
writings. However the writer found a b ok written by Pr ~ or Philipu \ ith 
other writers that d e make reference admini trati Jaw ca es. 
Unfortunately, the b k only made referen es t a few rep rted ca e . Th 
writer t ward the end of her re earch had to make further research in niver ity 
Airlangga itself. 
Fourthly, due to the Indonesian language u ed in the Ind ne ian 
Admini trati e Di putc ca e . th ' riter at ar t fac d difficultie in und r tanding 
the ca e . II ' ever. the pr blem ' a ere me ' h n the ' riter re i ed 
a i tan e fr m the rudent , taff. lectur r fr m ni e ity f Airlangga and 
held di cu i n with Pr fe r Philipu . 
7 
f , rryin ut thi . m nt 
up rvi r, r fc s r Ilari hand, he ntinu d the rc , r h till mpl ti n. 
D. h u d tr. n lat d f a' o. 5 of 1 a uidclin . 
incc thi r arch 
in Indonc i, , the main r er n t tut appli bl , i.e. , 
LawN . 5 19 6. he 1cial ver i r i 
a translated ver i n of thi tatut in nglish and th v rit r mad u f it. 
However, i the term u ed in th tran lat d n i n t ppr priatc th v rit r 
u ed the correct ngli h t rm a advi ed by h r 1r t up rvi r. r e mpl , 
the term " tate Admini trati e D ision" u ed in < rticle 1: i n t u ed by th 
writer, instead the term "Admini trative cision" i used. Another exam Je i 
the word "Plaintiff" under article 1:6 i not appr priate, instead, the\ rd sh uld 
be "defendant". Inaccuracy f the tran lation i due t the unique lnd n ian 
language u ed in w . 5 f 19 6 and me infelicit u n li h t rm u d 
in the translation. Ace rding to Pr fe or Philipu that i the b t tran l ted t , t 
available. 
IV. H JYI' •R 
Thi di ertati n i comp ed f ten cha ter . Th chapter , r 
carefully arranged in the hop th t readers unfamiliar with the ci il Ia\ tern 
can ~ 11 w them with ea e. rief d cripti n f th c nt nt f each f the 
chapter. h • . • lr dy be n ri n in th. trn t. o u cful purp c ' ill 
crv d by r p , tin th m her . 
T R L 
The title f thi r f Admini Irati c urt 
in lnd ne ia II. The t rm II dmini tr. ti e urt " i. u , under aw 
No . 5 f 1986, th the Admini tr tive urt a c urt f tr t 
instance, Admini trativc Appeal urt a an app llate urt and finally th 
upremc Court4 that ha juri di tion t hear a reque t f r a ca ations nd an 
application for a r view f th f the c urt b low. Th term 
"Administrative B dy r f tci, I" r fer to the a mini I rat r. In admini tr tive 
disputes, the admini trator i the "defendant". n the ther h n the i il I w 
body6 or individual in an admini trative di pute is th "claimant". 
ince the Indon ian legal terms are in lndone ian and Dutch, th 
writer trie to tran late them into Engli h. Hm ever, in tran lating the term , th 
Indone ian or the Dutch term are maintained in bra ket . Thi i t en ur that 
the original meaning of the term i maintained and to a oid any mi c nception 
and mi takes. 
4 
s 
6 
Highe t c urt in In ne ta . 
Supra n. 2. 
dy having I al entity. 
TIVEL 
The Dutch 
fr m 1 16 t 19 2, had a ignific. m impact in that the lnd nc ian le at hi t ry 
• nd y t m ha c b en innu n cd gr .tty y th 
di cussing the Indone ian ad mini trati e t. w, th 
writer have t be referred to. r in tan e, untj r 
Philipus M . Hadj n in their \ riting 
tn 
ut h 
ur rpran t 1 and 
th ut h writer 
in di cu sing th nature and cop of Ind ne ian admini trative Ia\ . 
According 1 Kuntjoro, an ollenhoven2 in d fining th m aning 
of administrative law made a di tin ti n 
administrati e Ia\ . Hi opinion wa inOuen ed 
tv en c n titutional and 
im \ riting that 
defined constituti nat law a Jaw with an aim in \ hich the tate i in tatic 
po ition; while admini trati e law i a tudy of a tate in a d nami ituati n. 
Ba ed on this appr ach Van ollenho en defin d c n tituti nat I w a law that 
create tate a paratu and attri uted \ er t them, v hil admini Irati Ia\ a 
2 
Ind ne ian Pr fe r in dmini trati e w. 
Pr fe r in 
Pr fe r m 
eth rland . 
nat La\ fr m eth rland . 
9 
I. w r ardin the u f 1. 1 :-~pp mm with p wcr nllri ut d t th m y the 
· n tituti nnl I w. 4 
V. n V II nh v n cxpl in d in his writing. that th lie that th r 
a princip I di tin ti n bctw en n tituri n I and admini tr, tiv I, w ' a made 
, r n rand in 1 1 . 5 • r n wa f th pini n 
that admini trativc law d It with rut that admini t red the mutu r lati n 
tween the g v rnment and the citiz n . Thi vi w wa ub ri d t y 
Oppenheim and later y Van 
Though the ab ve writer have tak n the tan t di tingui h 
between con titutional and ad mini trative law, there are writer who had tak n 
the opposite view. For in tance R. Kranenburg and J.H.A. Logemann6 ' cr 
the opinion that the di tinction el\ een con titutional and administrati e law is 
not important. Both of them con idered admini trative Ia\ 
the constitution.' 
4 The definition n admini trati e law eem to e defe ti e 
failed to addre the que ti n f tatut 
s 
6 Pr fes or in Constituti nal law fr m eth rland . 
1 Hadjon, Phili 
Y gyakarta: 
. , eta/. 
ada 
au e he 
11 
J.II .A. L cmann in hi tudy r ardcd c n tituti nallaw a l.w 
r latin t t. tc r 'ani nti n (organi ati r chi v n taat) and , dmini tr, tivc law 
r ulnti n th I de, I with th tat r ni ti n ' ithin that icty. 
W. ~. rin 9 in hi \J ritin 
meaning f admini trati c law but di 
n th thcr hand d 
th di fi ultic 
n t d tn th 
defining them. lie ackn wledg th. t on tituti nat and admini trative law are 
within the c pe f public law.10 
trc ht define admini trativ law a n rm with an ti n t 
guide admini trator in their involvement in th ocio-e nomic a ti iti of th 
people, and rules that regulate the relation hip tw en the go rrunent apparatu 
and an individual within the s ciety. 11 
Apart fr m the Dutch \! riter , the Ind ne ian writ d make 
an attempt to define and di cu the nature and f lnd ne ian 
admini trative law, such as Prajudi Atmo udirdjo 12 and Philipu M. Hadjon. 
9 Pr fe or in Ad mini trati e Law. 
10 
II 
Pur opran 
Ibid. 
Pr fe r in Admini trati e Law in lndone ia . 
nesia 
12 
r.judi in hi n th me nin and 
ndrnini.. tr. tivc 1. w h. t. k n th public ad mini tr~ ti n appr , h. In hi tudy, 
he d me administrative Jaw • , J, w r 1. tin t admini tr. ti n nd law 
r sultin fr m th , dmini trati n. 1) a d n hi n ly i , 
Hetcr n rnou Admini trativ aw (1/ukum Admini rra i N gara Heter nom) 
which i n on timti nail, w, gal n f P pJ R pr ntativ 
As embly 14 and Lcgislati n (Undan -undang) • J, w that r gulatc th 
rgani ation and tate admini trativ un tions. n th r hand, Aut n mou 
Administrative Law (Hukum Administrasi Negara Otonom) i the operati nallaw 
created by the Ad mini tr tor and tate Admini tration. 15 
He pr ceded further by aying that ther i a combined meaning 
of administrative law i.e. Administration from the tate a an organisation an 
the special administration is an aim at achieving the public purpo e. 16 Henc , 
in his conclusion, Prajudi aid that dmini tration i the overall management or 
• • . 17 
control mecham m of an orgam alton. 
13 
14 
16 
17 
According to the elucidati n of the 19 5 C n titution, th s ereignty of 
the people is with the People' Re re nlati e As embly. The embly 
\ ould fix the br ad utlin f national p li y for the legi lati e and 
executive phere of g ernment. Tho directed at th legi lature mu t 
e implemented y " tatute" tho e. at the e ecuti e by "Pre idential 
Deci i n". 
Atm udirdj , foe. cit. 
Ibid. 
Ibid. 
Philipu M. lladj n, h v vcr, ht d t k n a di r nt iew in 
di cu in th me. ning, nd fInd nc i n, dmini trt tivc law. ln hi. tudy, 
he had taken th appr h ba d n the o ia/ re htsstaat c n pt (kon p 
n gara lwkum kema •arakatan) 1 where th admini tr. tiv 1. w i d fin d a a 
I gal in trum nt (instrument uridis) t r gut tc the ial life f th itiz n nnd 
a a mean to participat in th rnmcnt admini !ration. 19 Th , b ve 
de utition hows that the important element in ndmini trativ law ar turen (th 
legal p wer f the government , pnrticipati n and legal pr t ti n. 0 hi view 
fonns the nonnative dimen i n f lnd ne ian adrnini trati e law which include: 
which covers matters pertaining I comp tency f the government, sour e f the 
competency of the go ernment and the norms of the government conduct. 
econdly the law of the go ernment organi ation an legal 
instrument which con i ts f tructure legal in trument u ed by go rnment t 
govern and admini trati e law enforcement. 
19 
20 
Thi i a legal concept ' hich deal wjth th in I m nt of the g erned 
in the welfare f the tate a ed on rul flaw. 
Had jon, Philipu M. "Be rapa acatan en tang Hukum Ad mini tra i". 
Lecture in the "Temu ilmiah P ngajar Hukum Tata egara dan Hukum 
Admini tra i e-Jawa Timur '. urabaya. lOth July 19 3, p. 1. 
!d., p. 3. 
~ inn fly 1 it pr id • J • I pr 1 ti n th rn d again t 
vcrnment ' acti n. 
vcn rh u h !her d miti n n r i th r 
c mm n !heme n the natur and 
a ve rudy help in the under tandin the lnd n ian n !mini tr, li I w. 
In ngland I however I t ward the nd f the 19th nrury, A. V. 
Dicey had denied !he exi tence f admini tr. tiv law in that country by , rguing 
that that law wa a p culiar feacure f the contin ntal y tern unkn wn 1 
common law. 21 H wever, today administrative law i a rath r dev lop d 
system of law in the common law jurisdictions. 
Wade a pr min nt British writer m ke tv o ob ervati n on 
ad mini trative law. Fir tly he y ad mini trative law i the law relating t the 
control of governmental p wer. 2 In hi iew governmental power in que tion 
is the powers of all public authorities other than the Parliament and the e 
power must be subject to legal limitation . According to him, U1i is important 
in order to protect the citizen against the abuse f power. econdly he ob er e 
that adrnini trati e law may aid t e the dy f general prin iples \ hich 
21 
22 
C.f, Mahendra, P. 
Per pective (Berlin Heidelberg, 
1985 ' p. 1. 
larend n Pre 
g vern th 
the vi w th. t n Lh 
p wcr and dutic by publi auth riti . 23 He i 
15 
f 
law m.y b tr at a a branch f 
n tituti nal law b cau it w dir tly r m th c n tituti n I prin ipl 
the rule f Jaw, the verei nty 
judiciary and it trie t balance th p w r b t\ en th tat and th citiz n. 
ulke to the opinion that admini trati e law i 
with public auth ritie . 25 lie further ay that ince ad mini trativ law i 
regarding public admini trati n whi hop rate through in tirutions, ther ~ r th 
tudy of administrative law mu t in lud me kn \ led e f the compte 
institution that compri e public admini tration . 6 rding t him the 
existence of these in titution to exer ise power and dutie , h n 
administrative law is concerned with the proper and improper use of the 
powers, how to distinguish between proper and improp r use of the e wer 
how to prevent the improper u e f p wer and Ia tly how to rem dy the improper 
use f power. 27 
23 /d., p. 5 . 
24 /d., p. 6. 
2.S ( ndon, u lin, Edinbur h: 
Butten orth , 
26 Ibid. 
27 Ibid. 
Writer fr m thcr omm n law c untric hav tried 
rmul. te the nature and 
an Indian writer, ha tri d 
~ rmulati n regarding the 
fa mini trative law. , M .. J. in, 
ati act ry 
pe, ntcnt and ambit fad mini tr tive I w. In hi 
fi rmulati n, admini trativc law deal with tru tur , p w rs and fun ti n f 
rgan f admini tration; the limit their p wcr ; th meth d and pr edur 
fi llowed by them in excr i ing rh ir p wer and functi n ; the meth d by which 
their powers are contr lied; th le al remedi vaila le t a per n again t them 
when hi rights are infringed y their operation. 2 
E en though different writer ha e different approaches in defining 
and discussing the nature and cope of administrative law, most of them came to 
the same conclusion that administrative law is a law that regulate the relation hip 
between the government and the citizens. Writers like Philipus, Wade oulke 
and Jain have all emphasi ed on a common th m that i admini trative law i 
a law that provides a legal control of governmental power in order to protect the 
citizen again t governmental action . 
This imp rtant theme ha influenced Indonesia to de elop a y tern 
of proper admini trati e Jaw particularly the e tabli hment of the lnd ne ian 
Administrative Court . The need for Admini trative Court an their 
e tabli hment in Indone ia will be dealt with in the en uing Chapter III. 
2 re, 
PTER III 
ESTABL MENT OF 
ADMI ISTRATIVE COURTS 
PT R III 
I. NEED FOR D INI TRATIV CO RT 
The aim of tate administration in Indonesia ts to prot ct th 
citizens and to establish a prosperous, peac ful and ord rly s ci ty. 1 To a hi 
it, the elucidation of the 1945 onstitution further provides:-
a) Indonesia is a tate based on law (reschtstaat) and not 
mainly on power (macht taat). 
b) The go ernment administration is based on constitutional 
system (. i tem konstilutionaf) not absolutism (kekuasaan 
tidak terbatas). 
The above pro isions require that the administrator in Indonesia must act in 
accordance with the lav and that the go ernment is found d upon 
constitutionalism. The citizens ar prot cted against unla\ ful administrati e 
action. 
Preamble of 1945 Con titution para IV. It mu t e noted that this 
Constitution i till in f rce t day . 
17 
18 
llmny n out o pia h r t pr b int what~ m unt t an 
"unlm: ful dmini tr ti a t" . Wh n n admini tr t r id t b a ting 
unl, \: ully in hi r h r ndmini tr. ti n ti n? Th upr me urt has fin d the 
In Kasum' ca , th upr me urt pr n un d thr t an a t i aid 
t b regarded a unlawful if ther ar I ment f arbitrarin r Ia k of publi 
interest. Ace rding t the facts of thi ca b t\ e n th p n d f 15.1 1.194 
until 23.3.1946 Kasum operated an pti al busin ss at Jln Braga Nr. 21. 
However, due to force majeur he \: as for ed to lose his busin ss at that premise. 
Later, Kasum appli d t th Re id nt of Bandung to r um hi form r bu in 
at the same premise, hich \:as then occupied by the family of Yap Po Tjan. 
Negotiations were held between Kasum and the occupier of the premise but there 
was no solution on the matter. The Resident of Bandung in all \ ing th 
application said that, the optical business invo~ ed el ments f tate and publi 
interests. The matter v as then brought before th upr me ourt for a ca sation. 
The main issue in this ca e ' a whether the administrator had a ted unlawfully 
in making the decision. In this case th upreme Court held that: 
2 
3 
"the administrator has not acted unlawfully b cause 
there was enough elements of public inter st in their 
actions r in ther \ rd . it is not clear that th 
administrat r had acted arbitrarily i .. it \ uld b 
a great los to Indonesia in the light f th 
Decision no. 66K/ ip/ 1952. 
Deci ion n . 838/ ip/1972. 
19 
cir umstan c during that p r.i d if a urn n t 
giv n apr p r pl. c t p r t hi pti I u in 
, nd during that p rticulnr p ri d, th r is n th r 
uita lc plac cxc pl th pr mi under di put ."4 
Thi ca c was n l ~ II wed after the dcci i n f the uprcme urt m 
J sopandojo en e. 
The n the ther hand 
fonnulated two criteria to determine the lawfulnes of administrative action. In 
this ca e the re pendent wa ordered by the Governor to return the h use he 
rented to the owner, second appellant. Thi wa becau e the re p ndent was 
alleged to have contravened the u e of the hou e from a residential to that of a 
commercial premi e. The re pendent c ntended that in making uch a dcci i n 
the governor had exceeded its power because the governor's decision had resulted 
in the tennination of the tenure agreement between the respondent and the second 
appellant. The respondent also alleged that the decision of the Office of the 
Housing Affairs (Umsan Perumahan DKI) was against the elementary principles 
of judicature (azas-azas elementr dari peradilan) becau e the decision was ba ed 
only on letters sent by the respondent without giving him any hearing . 
Furthermore looking at the matter from the ocial point of view, the respondent 
and hi 12 other member of the family were more in need of the hou e than the 
econd appellant. Thi wa due to the fact that the econd appellant had other 
houses and he was till single. The re p ndent al claimed that the ealing f 
4 CCI JOn n . 66KJ ip/1952. 
20 
the h u e had affi ct d the harm ni u livin f hi family and a a r ult, he 
uffered damag s. The rc p ndent br ught an aeti n against the d 
g vern r in the civil court n th gr und that the g vern r had act d ontrary t 
the law and, hence hi deci ion wa invalid. Th court f fir t instan h ld that 
the fir t app llant5 had acted c ntrary t the law and thu the de 1 1 n wa 
invalidated . The appellant mttde an appeal t the High urt and the d ci ion 
f the lower court wa upheld . Th app llant then brought the matter to the 
Supreme Court for a cassation on the ground that the High Court was confused 
in making the decision when it presumed that the house under di pute wa not 
governed by the hou ing licence (surat idzin perumahan). The Supreme Court 
was of the opinion that the judexjacto6 had erred in law in applying the relevant 
law, i.e. article 10 of the Government Regulation No. 49 of 1963.7 T 
determine the lawfulness of administrative action, the court formulated the 
following criteria: 8 
6 
7 
8 
1. the act should be determined by U1e Act and formal 
provisions. In this case, the relevant law was dealing with 
Governor of the Province of Jakarta Raya and The Office of the H using 
Affairs (Pemerintahan Daerah Khusus lbukota Jakarta Ra a qq Gubenur 
Kepala Daerah Khusus Jbukota Jakarta Raya qq K pala Dina Perumahan 
K I Jakarta, b rdudukan di Jakarta). 
Judge that hears Ule facts of the dispute. i.e. Judge f the court of fir t 
instance and also Judge f the ourt of Appeal (but it exclud judg at 
cassation le el). 
Article 10 provides for matter pertaining to the use fpremise by tenants. 
ec. no. 3 I ip/ 1972. 
21 
hou in and the uri h ld that the ir t app llant had n t 
a ted ntrary t the I. w; and 
2. the lawfuln f admini trativ act h uld b d t rmined 
by pr per manner a kn wledged by th ci ly. 9 In thi 
ca e the ourt to held that the fir t appellant had n t a t d 
again t this riteria . 
The court al o pointed out that the evaluation on the o ial-economical factor 
between the owner and the tenant wa within the c mp tency f the 
adminj trative body becau e this was a discretionary power (perbuatan 
kebijaksanaan Penguasa). Thus the court stre sed that it was not comp tent to 
decide on matters where the admini trators had exercised their di cretionary 
power properly except in ca e of arbitrariness and/or detournernent de 
pou oir. 10 ince the re pendent had failed t pro e an unlawful act by the fir t 
appellant, the Supreme Court rever ed the deci ion of the High Court. 
ca e ha 
become a permanent judicial decision and is followed like a precedent. This was 
evident in a seminar held in Lembang from 30th May to 1st June 1977. In this 
9 
10 
eminar, tho e criteria formulated by the upreme Court in Ja opandojo were 
In the present context this concept i equi alent to th principle f 
carefulness under the principles of due administration. 
buse f po" er. 
22 
fully end r d and r, ken a the b. rit ria ncerning the law uln fan 
admini trativ act in Ind nc i • . 11 
nder the c mmon law y t m, the admini tration may lso be 
guided by a p licy in the cxer i e f it di r ti n pr vid d that there i n 
fettering di cr tion. Fettering discreti n occur when the authority applie a 
general p !icy to all ca es coming before it for dcci ion without looking int the 
merits of each individual case. A decision is invalid whenever fettering 
discretion occurs. 12 
In Australia, the exercise of power based on policy is governed by 
statute - section 5(2)(f) and ection 6(2)(f) of the dministrative De i ion 
(Judicial Review) Act 1977 (ADJR). Though both section have imilar 
provisions, section 5 is a provision regarding application for review of 
administrative decision , while section 6 is an application for review of conduct 
relating to the making of decisions. 
Hence to ensure that the citizens in Indonesia are duly protected 
against an unlawful administrative act, there is a need for a control mechanism 
particularly judicial review of admini trative actions. According to Prajudi to 
1mpo e judicial contr l on the ad mini trator, there is a need to develop a 
II 
12 
A good decision is ne ertheless foliO\! ed in subs quent cases although 
there is n such thing a inding pre dent in Indonesia. 
23 
y temati admini tr, tiv law and urt and the urt t c e t, bli hed mu t 
independent f the uti c. 
Pri r t 19 1, there w re only tw ways f legal pr te ti n ~ r the 
citiz n again t adminj tr tivc acti n - r mcdi within the admini trati n and 
civil action n unlawful action (perbuatan melanggar lwkum, onrechtmatige 
daad) . There are two types of remedies within the admini tration- objection and 
administrative appeal. The former is a process whereby if a citizen is not 
sati fied with an admini trative decision, he make an objection t the arne 
administrative body which has made the deci ion. The later i a pr ces wher by 
if a citizen feels that his interest are unlawfully affected by an admini trative 
decision, he may appeal to a higher or superior administrative body. In deciding 
the appeal, the appellate body may use it own procedure. 
Though the above remedies are aimed at protecting the interest of 
the citizens, they lack the element of control from another independent body. 
This has led to the establi hment of Administrative Courts in Indonesia. 
With respect to the second mode of protection, the basis of civil 
juri diction on unlawful action i article 1365 f lndisclz Bugerlijk Wetboek 
(IBW) 13 whicQ. provide :-
13 This is a civil c de that \ a intr duced in th Netherland Indie in 1848 
after its Dutch model of 1 838, parts of which ar still in fi r in Ind nesia 
t day. 
2 4 
" very unlawf11l cau ing clamag t 
per n blige th n by wh fault th damage 
wa cau cd t p y c mpen ati n." 
(Ka us lubang rio/) 1 i an ex mple of 
civil jurisdiction on unlawful action. In this e, n 4th October 1985, after a 
heavy rainfall, the public road in Mcdan were c vered with rainwater. The 
plaintiff and hi grandchild while pa sing a road on his motorcycle, fell and ank 
into a hole that had been hidden under a stagnant pool of rain water. The hole 
had been dug by the Public Work Department of Medan three month earlier for 
the purpose of channelling the water from the main road to the drain beside it. 
It was not covered and no warning of any kind was placed around it. The 
plaintiff was hurt and his motorcycle was damaged. He claimed compensation 
for the said injury and damage at the civil court (Pengadilan Tinggi) in Medan. 
In August 1986, the court of first instance allowed the plaintiff's claim when th 
authorities were proven to be negligent. The authorities appealed to the Medan 
High Court but failed. The case was then brought to the Supreme Court which, 
in November 1990 confirmed the earlier courts decisions. 
14 tto Jan Michie! " onflicts between citizen and state in Indone ia: the 
development of administrative jurisdiction" Working Paper no. I, Van 
Vollehoven Institute for Law and Administration in on-W stem 
Countries, 1992 at pp. 5-6. This working pap r is a r ised ersion of a 
paper presented to the 8th Eur pean oH quim on Indonesia and Malay 
tudies (ECIM ) at Kunglar w d n, 15-20 Jun I 91. 
25 
Although there i a I , I a i ~ r th claim in re e t f th 
unl. wful act, it i hardly all wed in practi d. 15 The ituati n h n t chang d 
even after the ind pendenc . Jan Michie! tt in hi w rking paper aid:-
" ... ace rding t our data, thi ourt ha in practice 
hardly ever bliged a rate organ t pay 
compen ation to a citizen. 
Also, very rarely the upreme Court has declared 
administrative decisions invalid, as the Dutch has 
done a from 1948. Only in a few of U1e publi hed 
cases, it actually exercised such powers, notably in 
two ca es when an administrative decision of the 
directorate-general Agraria was nullified by the 
civil judge (Mahkamah Agung 1477/K/Sip/1973 
and 34/PK/Ptd/1984, Ali 1978: 60, 84) . But in 
many other cases the civil judge refrained from 
correcting the decisions of the administration. "16 
The attitude of the common law courts however differs from that 
of the Indone ian courts. The common law courts are ready to declare the action 
or deci ion of an administrator as ultra vires and may even hold him or her liable 
15 
16 
Decision of the High ourt of Batavia in cases dated 25th May 1939 
July 1939 and 30th N em er 1939. 
tto. op.c:it., p. 8. 
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in t rt in an appr priate ca e. amagc uld al b awarded. An anth I gy 
uld cited t illu tratc the pr p iti n alluded to . 17 
Henc , due t the r luctan e f the Ind n ian c urt t award 
camp n ation t Indonc ian itizen ~ ran unl wful act by th admini trt tor and 
to en ur thClt the citizen re eiv a pr p r pr te ti n again t unlawful 
administrative action, there an urgent need t e tabli h a y tern f 
admini trative courts whi h are independent of the executive. arona .H., in 
his peech on a topic "Pr blem n Administrative Courts" (Permasalallan 
Peradilan Administrasi Negara) before the Musyawarah Nasional Persatuan 
Sarjana Hukum Indonesia, an Indonesian Jaw association, in early August 1972, 
pointed out and empha ised that there is an urgent need for an admini trative 
court to avoid the development of law of the jungle in the administrative pro e 
and an administrative court is a control mechanism against errant 
administrators. 1 
17 
18 
Cooper v Wandsworth Board of Works (1861) AllER R p. 1554, a case 
dealing with failure to gi e a right of hearing prior to d pri ation f 
property· Racz Hom Office (1994) 1 All ER 97 a case on ill-treatment 
of a remand prisoner by the prison officers; Mohammed Raihan bin 
Ibrahim [ 1981] 2 MLJ 27 a case on negligent supervision of students by 
a teacher in the c urse of a practical gardening class resulting in one 
tudent negligentl.y causing injury to anoth r; Tropiland dn Bhd v Mailis 
Perbandaran eberang Perai [ 1996] 4 ·MLJ 16. a case on the imp sition of 
fresh conditions unlawfully after the com leti n f a h u ing project 
resuJting in the award of dan1ages to the de el p r. Hov er the urt 
of Appeal disagreed, [ 1996] 3 AMR 41: I 01. The Indian upr me ourt 
has gone further and held in a numb r of ca es that damage c uld b 
awarded in ca es of br ach of a fundam ntal lib rty ' ithout ha ing t 
pro e the commis ion of a t rt. 
27 
II. HI RJ A PMc 
ri r t rt m de t urt 
ttle admini trativ di put in pitc f th exi ten e 
the ttling f di put by c drnini trativ b die . uring th upati n 
article 34( I) f Indi he taasregeling (lnd nc ian tat pr i i n ) and arti le 
2 f Reglemem op de r cliterlijke Organisatie (Regulation n Judi ial 
rganisati n) provided that civil di pute were t be judged by an rdinary Jud e 
while administrative di putes by the administrative body concerned. 19 
Later, a pecial court to resolve tax matter was created. Thi 
court, known as Raad van beroep oor belastingzaken, was set up under 
Staatslab 1915 (State Gazette) . The organisation of the court wa further 
improved through Staatsblad 1927 No. 2920 and it is still in existence after the 
independence and i known a Majelis Pertimbangan Pajak (Tax Tribunal). 
However theoretically there i a problem with it e istence after the en~ rcement 
of Law No. 9/1994. 21 According to elucidation of article 48 of Law No. 5 of 
1986, Majlis Pertimbangan Pajak is a body dealing with administrative appeals. 
Thus if a person is not ati fied with the decision of the Majlis Pertimbangan 
Pajak, 
19 
20 
21 
22 
appeal could be made to the Ad mini trative Appeal C urt. 2 
The ·pro isions are n longer in force today. 
Marbun op.cit. 2. 
Law regarding Majlis Pertimbangan Pajak (Tax Tribunal . This tribunal 
still exist t day. 
Art. 51 (3). 
28 
Ncv rthcle , artie! 27(2) fLaw N . 11 4 pr vide that Majli P rtimbangan 
Pajak i a p ial c urt r tax matter and it d i i n i final. Thu if itizen 
is not • ti Majli Pertimban an Pajak app al uld 
n t e made t th Admini trativ Appeal urt. Thi pr bl m will b Furth r 
di cu ed in haptcr IX. 
After Ind ne ia had pr claimed its indep ndenc effort wer 
made to form an administrative court to settle administrative di put . The fir t 
attempt wa made in 1948 when Law No . 19 of 1948 wa enacted. According 
to article 66 of this law, administrative di putes wer to b r solv d by th High 
Court and Supreme Court23 unle the law provided otherwi e. Unfortunately 
the law was not enforced. 
When the Temporary Constitution 195Q24 was enacted arti le 108 
provided that administrative di putes were to be adjudicated by the civil court or 
by a special administrative court. Article 142 further provided that all r gulation 
and law in force on 17th August 1950 shall continue to be in force with no 
changes inclusive of the provision on administrative law in the 1945 Constitution. 
Then by Temporary People' Consultative Assembly Decree (Ketetapan Majelis 
Permusyaratan RaA.yat Sementara (MPRS)), Law No. Il/MPRS/1960, a body 
known as Lembaga Pembinaan Hukum Nasional (LPHN) wa et up to make a 
draft law on admini trative jurisdiction. 
23 
24 
This refers to rdinary courts not the administrati e c urt . 
N longer in fi rce today. 
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By 1 64, awN . 1 f 19 a law n Judicial juri dicti n, wa 
en~ r d. Based n artie! 7{1) f thi law, th Judicial juri dicti n included 
Admini trativ juri dicti n. A w rking mmitte wa then t up tow rk n the 
draft law f administrative juri diction (Panitia Kerja Penyusun Rang Undang-
undang Peradilan Tara Usaha Negara) . Th ugh the draft wa ratified y th 
LPHN n lOth January 1966 it wa n t ubmitted t the Dewan Penwkilan 
Rakyat Gotong Ro ong (Parliament) due to a change f tate admini trati n fr m 
the Old Order t the New Order. 25 
Under the New Order, the enthu iasm to have an admini trative 
court sy tern till per ist d. The first attempt was made by replacing Law N . 
19 of 1964 with Law No. 14 of 1970. Under the new law, article 10(1) provided 
that the Judicial Jurisdiction included Administrative jurisdiction. Later, by MPRS 
decree Tap No. IV/MPR/1978 Broad Guidelines of tate Policy, wa executed. 
This decree expres ed the need for an admini trative court. By 31st May 1982 
effort was made to ubmit the draft Jaw on administrati e jurisdiction to De~ an 
Penvakilan Raf. .. :yat (DPR}, the national parliament but the draft wa rejected. 
It wa returned to the executive to make some changes. Further attempt was 
made to submit the improved draft to the DPR on 16th April 1986 . 
. By 20th December 1986 the draft wa finally appro ed and wa 
promulgated on 29 Decem er 1986. In 1990 the neces ary legi lative tep w re 
taken to e tabli h the hierarchy f the Admini trati e ourt in Indonesia. On 
25 Mar bun. op. cit .. p. 5. 
, • n xe utive I w ( w N . 1 
30 
1 9 ) wa pr rnulg t d, 
c tabli hing three admini trativ urt : the Adrnini trativc App al urt in · 
Jakarta, Medan and Ujun Pc ndan 26 ive th r administrative court f th 
fir t in tancc w rc al c tabli hcd in Mcdan, Pal rnbang Jakarta, urabaya and 
Ujung Pandang by pr idcntial deere , Kepr N . 52. The law n 
adrnini trativc juri di ti n, aw N . 5 of 1986 (Undang-undang Republik 
Indonesia Nomor 5 Talum 1986 tentang Peradi/an Tata Usaha Negara) 27 wa 
finally enacted and by G vernrnental Regulation, PP No. 7 f 1991, the Jaw 
came into force on January 1991. 
From then onwards, the people of Indonesia are allowed to sue the 
government before a special system of adminjstrative courts known as Pengadilan 
Tata Usaha Negara (PTUN). Today the Indonesian administrative courts 
operate under the main legislation of Law No. 5 of 1986. It is important to note 
that the majority of the cases brought before the Indone ian Admini trative 
Courts are disputes involving land matters . 
On the matter of appointment of the Indonesian Admirustrative 
Courts Judges, it must be said that a judge must be a law graduate or a graduate 
in another discipline with expertise in the field of Administration. 28 The judges 
26 
27 
28 
Otto op.cil. p. 1. 
This is the main statute which " ill form the focal point of analysis in this 
dissertation. 
Art. 14 and Art. 15. 
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are civil ervant . Hence, th Indon .ian ystcm i not an exact r pli a of the 
civil law mod I. 
Am ng t th c mmon I w juri di ti n , Au tralia ha a general 
appellate tribunal to review deci i n of C mmonw alth ffi er and uth ritie 
which i kn wn a Administrative Appeal Tribunal. The Admini trative Appeals 
Tribunal was established under section 5 of the Administrative Appeal Tribunal 
Act 1975 and commenced operation on 1st July 1976. Generally, it function is 
to hear full appeals (that i , review n law and on merits) against the deci i ns 
of Commonwealth Ministers, officers and authorities. 29 
Whatever the differences between the civil law and common law 
systems are, the theme of both sy tems is to ensure that the citizens are properly 
protected against unlawful administrative actions or ultra vires act of th 
administrators . 
29 Hotop .D. Principle of ustralian Administrati 
3\ o. Ltd ., 1985), p. 79. 
C APTERIV 
INDONESIAN ADMINISTRATIVE 
CO RTS (I) 
I TI 0 (I) 
1. PRr IPL 1 A n n RA T I RI 
apprehend the operation of the Indonesian Adrnini trati urt 
(Peradilan Tara Usaha Usaha Negara) it is important to know it underlying 
characteristics and principles. Philipus tried to categorise them into four 
divisions: 1 
1. Firstly there is a legal presumption that adminjstrative decision is 
presumed to be valid until nullified by the court {praduga rechtmatig). This 
principle is provided in article 67(1) of Law No. 5 of 19862 which states that a 
complaint against a decision of the administrator shall not result in the 
postponement of the execution of the decision except in a case of extreme urgency 
where the interest of the claimant would be seriously injured if the decision 
impugned is implemented.3 
2 
) 
Had jon, Philipu M., et al., Pengantar Huk:um Administrasi Indonesia 
(Yogyakarta: Gajah Mada Univer ity Pre 1994) p. 23. 
A pointed out earlier, Law No. 5 of 1986 i the principal legi lation 
goverrting the operation of the Indone ian Administratjve Courts. This 
tatute shall con titute the main focu of analysis of this di sertation. 
hough under the common law sy tern tJ1e arne pr sumption applie , th 
court has the discreti n whether t all ' the executi n f th 
administrati e decisi n t proc ed or t ta it. 
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3 
2. e ndly, by virtue , rti lc I 07 th Administr tiv urt judges 
have the freed m t determine th urden f pro f in a pr eding. H w r, 
this i ubj t t article I 00.4 
3. hirdly, th ndministrativ c uris judge played an a ti c r I in 
the administrative pro eding. This principl is aim d at safeguarding the int rest 
of both parties in th disputes and t se k the real truth (kebenaran malriil) in a 
particular matter in dispute. This principle is based on articles 58, 63( 1) (2} 80 
and 85. According to article 58, a judge has the pow r to require b th parties of 
n dispute to appear before the c urt ev n though they arc legally r pr sented. 
Howe er article 63(1) provides that the judge must hold a preparatory hearing 
before adjudicating on the main disputes so as to clarify or ascertain th complaint 
made. It is further provided that in the preparatory hearing the Judge must advise 
the complainant to clarify his complaints within 30 days and the Judge can obtain 
an explanation from the rele ant administrative body. To ensure the smooth 
running of a proceeding, arti le 80 provides that the Judge has the power to guide 
the parties in the conflict pertaining to legal avenues and the e idence that could 
be used. Article 85 further empowers the Presiding Judg in the proceeding to 
order the production of evidence or an explanation to be gi en by the 
administrator in the dispute. In thee ent of an suspicion of forged e idence, the 
Presiding Ju~ge may send the rele ant e idence to an authorised expert for 
4 rt. I 00 provides a list of admis ible e idence in a proc eding. It ' ill b 
dealt with later. 
determinati n. While a-.: aiting fi r th result, the administrative pr ding m. y 
b dj urn d.' 
4. F urthly, th d isi n f the J\dministrn ti urts bind n t nly 
the partie inv lvcd but als th citiz ns. Thi is rc[i rr d to a th principl of 
"erga omes ". Thi i du t th fact that administrati disputes ar pu lie Ia\ 
disputcs.6 This principle w uld b d all with again in hapt r VI whil 
discussing the application f arti le 83 r garding interv ntion by third party in 
administrativ disputes und r m N . 5 f 1986. Be ide the ab 
charact ristics and principl s it is al so important to note that the Administrati e 
ourts can only preside o r matters which are categorised as administrative 
decisions. According to article 47 an Administrati e ourt has the duty and 
competence to examine, to decide and to settle administrati e disputes. An 
administrati e dispute, according to article I :4, is a disput arising in the ar na 
of tate Administration betw en a p rson or civil law body and a tate 
Administrati e Body or Official at the central or regional level as a result of an 
dministrative D cision (keputusan tala usaha n gara) under the operative law, 
and it includes public service disputes. An administrati e decision, according to 
5 The situation in the common law system i diffl rent. ince the 
administrati e disputes in the common law countries ar adjudicated by the 
ordinary courts the pro eedings are ~ound by the rules of e idence and 
subjected to the adversary system. The position in Australia, hov ever is 
slightly different. ection 33(1 )(c) of the Administrative Appeals Tribunal 
of 1975 ( AT) provides that the Tribunal is not bound by the common 
law rules of evidence and may determine the use of evidence as it thinks 
appr priate. 
6 Had jon, eta/., op . it., p. 23 . 
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arti I I: i a written d i i n i u d by an admini tr tiv auth rity a d n 
admini Irati c law whi h i 
I gal nscqucn cs r a pri at crs n r I gal b dy. 
II. IM 
Th atm of th Administrati c uri ar tn th 
prcambl fLaw No. 5 f 1986 b sid parliamentary documents. 7 A cording t 
the preamble the nation of the Republic of Indonesia as a nation of law (n gara 
l111kum, rec:hstaat) bas d on the Pan asila8 and the 1945 onstitution aim at 
achieving: 
(a) Establishing a prosperous s cure pea ful and orderly 
society with equality of citiz ns before the government 
apparatus and the citizens. 
(b) r aling a public ser ice that is efficient, effecti e I an 
and authoritative fulfilling its tasks according to Ia\ and 
subservient to society. 
(c) Emphasising that although development is intended to 
maintain order and security for all in practice conflicts 
may arise between the administration and itizens that 
might thwart development. 
Keterangan pemerintall dilzadapan sidang paripurna DPT- explanation by 
the government e~ re the conference of the parliament the Information 
of the government in the plenary ession of the pari iament, and the 
reports of the pecial committee of ·the parliament that i appointed t 
examine a certain draft Jaw. 
The five ba ic principle of the Republic of Indone ia: the belief in G d 
Almighty, humanity that i just and civilised, the unity f lndone ia, 
democracy guided y the wi d m of repre entative deliberation and 
cial justice for all lndone ian . 
6 
(d) I ing u h nfl icts y hnving adminislrntiv urt 
which ar int nd d t ur and maint in j ll ti 
• 
right ousn rdcr nd gal rtainty that it c 11 
pr id pr t ti n 11 r the itiz 11 • 
a d 11 th c nc pt f negara lwkum Ju g lndr hart tr s d 
that th establishment of the admini trativc courts finally mplctes and fulfil th 
establishment f a negara hukum (a state bas d n law) with an ind p ndcnt 
judiciary that can decide whether administrati d cisions ar right r n t.9 
In connection with the concept of clean and authoritati ivil 
service, the Minister of tate Apparatus Efficiency anvon Kusumaatdja while 
addressing a group of new appointees who \ ould serve as administrative judges 
said that the administrative courts would b an instrument of legal control to 
create a clean and authoritati e ci il ser ice. 10 
Although equality and protection for the citizens are given an 
important place in Law No. 5 of 1986 the first paragraph of its elucidation shows 
that the principles of the Panca ita and de elopment also prevail. According to 
this paragraph, the rule of law is d signed to establish a prosp rous, secure, 
peaceful and orderl societ , but efforts to guarantee indi idual rights must be 
9 
10 
Otto, Jan Michie!, "Conflicts betwee~ citizen and state in Indonesia: the 
development of administrative juri diction " Working Paper no. 1 Van 
Vollenhoven In titute for Law and Admini tration in Non-We tern 
Countrie , 1992 p. 20-21. Thi working paper i revi ed er ion of a 
paper pre ented t 8th uropean Coli quium n lndone ia and Malay 
tudie ( CIM ) at Kunglav, weden 15-20 June 1991. 
Ibid. 
7 
br ught in line with the phil phy f life c nd th id ntity of th tat and th 
pe pic ascd n th Pan asila. 
Paragraph 7 furth r pr id that the dministrati c ourt pr ide 
prot ction to p ople in s arch of justice who feel that they ar aggri vcd b nn 
administrative decision. H wever paragraph 8 stat s that: 
"But we must be aware that b sides individual 
rights, society also has ertain rights based on the 
joint interest of the people who live ther in. Those 
interests may collide. To guarantee the prop r 
handling of those interests, the channel of law is the 
best way and in accordance with our tate 
philosophy Pancasila. o the basic rights and 
duties of the citizens must be placed in harmony, 
balance and adjustment between individual interests 
and the interests of the society. Thus the goal of 
the administrati e courts is actually not only to give 
protection to individual rights but at the same time 
also to prote t the rights of the so iety". 11 
III. ORGANI ATIO 
A. tructure 
To understand the organisation of the administrati e courts m 
Indonesia which is known as Peradilan Tata Usaha Negara (PTUN), it ts 
important to know the pro ision of article 24 of 1945 onstitution and arti le I 0 
of Law No. 14 of 1970 on the eneral Rules on the Judiciary. 
II 
j 
!d. p. 21. It i to be noted it i the functi n of Admini trative Law to 
draw a fine balance between the competing claim of the admini trati n 
and individual right in any modern democratic ciety. 
8 
Ace rding t artie! 24: 
(I) he judi ial p w r hall b xer is d by th urt 
and th r urt flaw in ac rdancc with 
(2) he structur and powers of tho c urts f lav hall b 
r gulatcd y statut . 
Arti lc I 0 o Law No. 14 f I 970 then r vides: 
(I) The ~ ur spheres of the judicature are the G n rat ourts, 
Religious ourts Military urts and Administrati 
ourt . 
(2) The upreme ourt is th Highest National urt. 
(3) assation can be brought to the Supreme ourt against 
decision made by other courts. 
( 4) The highest judicial control is exercised by the upr me 
court in accordance with the Ia\ . 
The above pro isions show that the administrative courts are one 
of the four divisions of the Indonesian c urts of judicature and are separated from 
the general or ordinary courts which hear generally civil and criminal matters but 
are subject to the control of the upreme Court which is the Highest National 
Court. 
· The creation and operation . of the Administrati e ourts are 
governed separately by Law No. 5 of 1986. According to article 8 thereof, the 
Administrative ourt c n ist of: 
(I Th Administr tiv ourt 12 a urt first in tanc 
(Pengadi/an Tat Usaha M gara). 
(2) Admini tr., ti A p I urt a th court f pp I 
(Pen adilan Ting ti Tala U. aha Negara). 
· urth r, under artie! I 0(2) f La\ N . 14 f I 70 and article 5(2) aw N 
5 f 1986, the administrati c juri di tion ulminat s at the upremc urt. 
The three diagrams b low sh w the lnd ncsian Judicial y tem. 
The syst m of administrati e courts is shown in Diagram 3. 
Courts 
DIAGRAM 1 
The Four phere of Judicature in lndone ia 
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may it at different venues. The arne i at o true f the Admini trati e 
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It mu t e reiterat d that aw N . 5 f I 86 hall c nstitut th 
r study f thi di rtation. 
B. Manng m nt 
Arti le 6 pr vid s for the I cation of the Administrative ourt -
the Administrative ourt is I ated at the district lev I, ' hile the Admini trati 
Appeal Court at the province level. At present the Admini trative urt sits at 
fifteen places- four in umatera (Palembang, Medan Lampung and Padang), ~ ur 
in Jawa ( urabaya, emarang, Bandung and Jakarta) tw in ulawesi (M nado 
and Ujung Pandang), and one each in Ambon Irian Barat (Dayapura) Nusa 
Tenggara Timur (Kupang) Bali (Denpasar) and Kalimantan (Banjarmasin). The 
Administrative Appeal Court sits at four locations - one each at Jakarta, Medan, 
Ujung Pandang and urabaya. 
Article II states that an Administrative Court shall consist of a 
president and a vice-president the judges, the clerk (panitera) and the secretary. 
Article 68( I) provides that the standard quorum in an administrati e court 
proceeding is three judges. 
a e for some exceptions the common law countries do not have 
general admin~strative tribunals to adjudicate administrative disputes. The disputes 
are referred to the ordinary courts. In hearing the disputes the civil court rules 
of procedure apply. For example, in Malaysia the High ourt has the jurisdiction 
to hear applications fi r judicial re iew by any r on aggrie ed b an 
42 
admini trati d cisi n r ncti n. 1 Il r the High url h ar the applications 
by way judicial revi w nd thu the pr cecding shall be h ard and di p sed 
f befi re a single Judg 14 and the Rul s f the High urt 19 0 apply. For 
instanc und r the Rul o the High urt 1980, n n-pr rogative remedi s, such 
as declarati n15 ar obtainable. In Australia th same is gov rncd by the 
relevant pr visions f th Administrative Appeals Tribunal Act 1975. 16 h 
decision of the Tribunal may be appealed against to the Fed ral ourt of Australia 
on a question of law. 17 
In Indonesia under Law No. 5 of 1986 th management of the 
courts is regulated by articles 27 to 46. In accordance with these provisions the 
management of Administrative Courts is divided into two parts: the management 
of cases led by the clerk (pan it era) and the general managem nt of cases led by 
the secretary (sekretaris). 
The clerk is supported by his staff. They are the deputy clerk the 
junior clerks and several relief clerks. 18 The clerks shall support the judges in 
their judicial work with guidance from the Supreme Court. 19 
13 
14 
IS 
16 
17 
19 
Order 53 of Rules of the High Court 1980; Sec. 25(2) and its schedule of 
the Courts of Judicature Act 1964. 
Sec. lB of the Courts of Judicature Act 1964. 
Order 15, rule 16. 
The relevant sections are ss. 20 and 21. 
!d., ec. 44(1). 
Art. 27. 
Art . 38, 39. 
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n the th r h nd, the judicial s r tary is ntru t d with th duty 
f taking ar of th g n raJ m nag m nt f th Administrative ourts. 20 In 
executing hi duty, the s crctary and his d puty are supervis d by th D partmcnt 
f Justice. 21 In each court, ther shall b a seer tariat h adcd by a s cretary 
wh is assi ted by th deputy seer tary.22 The clerk also s rves concurrently as 
the ourt e retary. 23 
IV. R MEDIE WITHIN THE AD MINI TRA TION (DOME TIC 
REMEDI ~ ) 
Article 48 provides that if an administrative body or official is 
given the authority to resolve administrati e disputes through administrative 
review processes then such disputes must be settled through those existing 
channels of administrative review. Only after these existing avenues of 
administrative review have been exhausted may the matter be brought before the 
Administrative Appeal Court in its capacity as the court of first instance if the 
affected person is not satisfied with the decision of the administrative body?' 
This is the first avenue of resolution of administrative disputes. It must be 
resorted to whenever the law provides for remedies within the administration. 
20 Art. 46(1). 
21 Art. 46(2). 
22 An. 40. 
23 Art.41. 
24 Art. 51(3) . 
4 
n the th r han if n admini trative pr [I r 
handling administrativ disput within th administration a c mplaint f uch, 
dispute may b made t the Administrativ urt. his onstitut s th s nd 
avenue of r s I uti n f admini trativc disputes. It i to b r ort d t when v r 
th law d e not pro ide [! r any r mcdy within the administration. 
The abov discussion is b st expr ss in th diagramatic pr s ntation 
(Diagram I and 2): 
Two avenues of administrative dispute resolution 
in Indonesia 
DIAGRAM 1 
Di putc involving domestic remcdic 
upreme Court 
1 
Administrative Appeal Court 
i 
Administrative Tribunal 
DIAGRAM 2 
Di pute involving no domestic rem edie 
upreme Court 
i 
Administrative Appeal ourt 
d . .i . A mtmstratlve ourt 
Any administrative dispute must go to either of these avenues. 
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nder the uprcm ourt ir ul, r ural Edar n Mahkamah A un ) 
N . 2 f I I d ted I th July 1991 if an administrativ rcvi w pr c nly 
pr vid s [i r an bj ti n, th · c mplaint can be mad dir tly the 
Administrati c ourt (Pengadilan Tala U. aha Negara). 
Und r the ommon I w ystcm, claimant may sc k th remedies 
available within the administration on condition that they are express provisions 
therefor or go directly to the civil court that has jurisdiction to hear administrati 
disputes by way of judicial review. 
V. AB OLUTE OMPETE Y OF THE ADMINJ TRATIVE OURT 
Article 47 provides that the duty of the Administrative Court is to 
hear decide and resol e all administrative disputes. "Administrative dispute" is 
defined in article 1 :4 as a dispute arising between a person or civil law body and 
an administrative body or official at the central and regional level as a result of 
an administrative decision, " hich includes a public service dispute based on the 
law in force. 
Article l :3 further defines "administrative decision" as a written 
determination made by an administrative body or official pursuant to an 
administrativ.e lav action' bas d on the law in force (peraluran perundang-
rmdangan) which is concrete, individual and final in natur and which has legal 
consequences on a erson or ci il lav body. 
4 
In th light f the ab pr vi ion administrativ di ptu ari mg 
fr m the making my be brought b fore an 
Admini trativ urt ti r adjudi ati n. a d n :uti I: , the lcment f 
administrative d cision arc a foil ws: 
(a) Written determination 
"Written determination" is intended to be an evidence for legal 
certainty and to ensure that the administrative authority does not deny the de ision 
so made. Article 1 :3 must also be read together with article 3 which pr vid s that 
a failure to make a de ision is regarded as an administrati e decision in the sense 
of rejection. 
Reference must also be made to Article 3(2) and (3). Article 3(2) 
provides that if a time period is prescribed in the regulation for the administrati e 
body or official to make a decision, and if there is a failure to make the decision 
within the time period specified the administrative body or official shall b 
considered to have refused to deliver the decision. But according to article 3(3) 
if the relevant law does not specify a time period for making a decision then after 
the elapse of four months after receiving the request, the relevant administrati e 
body or official shall be deemed to have made a decision refusing the request. 
Further article 3 also has to be read with article 97(9)(b) which 
tates that if a complaint is upheld by the court the c urt may specify the 
obligation to make an administrative decision. Hence the primary aim of article 
d cisi n. 
47 
nsur th t th administr tiv b dy w ull n t d lay th making f a 
b) By administrati b dy 
"By administrati b dy" r fcrs to th fun tion not the structur of 
the admini trativc b dy r fficial. 
(c) Administrative law action 
"Administrative law action" refers to the exercise of power based 
on administrati e law. 
(d) oncrete, individual 
" oncrete individual" means that the decision is not of an abstract 
or general in nature. 
(e) Final, have legal cons quences 
Final means the decision has legal consequences against an 
individual or civil law body and it is reviewable by the Administrative ourt. 
The word final should not be confused with finality clause under the common law 
system. 
rticle I: ts subject to article 2 which excludes c rtain 
admini trati e decisions from the jurisdiction of the dministrati e urts. The 
exclusions referred to in article 2 are as follows: 
(a) Admini trntiv d 
n tivity. 
48 
ns which r pr nt a ivil Jaw 
(b) Adrnini trati d cision which repr sent regulation f a 
g neral nature. 
(c) Administrative decisions which still require appr val. 
(d) Adrnini trativc d cisions which are hand d down on the 
asis f judicial decision by a judicial body on the basis of 
the provisi ns of the law in force. F r xample, if 
s mcone has no birth certificate to show that he is f th 
age of majority he can go to the local authority for a 
declaration. However, the declaration is valid only for six 
months. Thus it is necessary for him to ha e a birth 
certificate. This could be done by going to the ordinary 
court and praying for a decision. After the court s 
decision he may go to the administrator to ha e the birth 
certificate issued. In this case the issue of the birth 
certificate by the administrator is based on the court 
decision. 
(e) Administrative decisions which are handed down on the 
basis of the provisions of the Criminal Law Code or the 
riminal Law Procedure Code or other laws of a criminal 
nature. 
(f) Administrative decisions regarding the administration of the 
Armed Forces of the Republic of Indonesia. 
(g) A decision of the Indonesia Electoral ommiSSion both 
central and regional regarding the results of a general 
election. 
It is important to note that artide 1:3 article 2 and article 3 have 
to be read together with article 1:6. According to article 1 :6 the defendant25 is 
the administrati e body or official who hands down a decision on the basis of 
discretion ested or delegated to him which is being challenged by the person or 
civil law b dy. 
The translated ver ion of Law No. 5 of 1986 uses the wrong word of 
'plaintiff . 
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h r ar cas in whi h th el ment f administrative d i i n 
h ve d. In a a d id d by the Administr~ tiv urt in Med n,26 
th claimant r c ived I ttcr fr m the first and s c nd d fi ndants. The letter fr m 
the tir t defendant " h wa the municipality (walikotamadya}, contained 
information that all transa ti ns regarding land title on Project P Medan must go 
thr ugh th PT.P (a econd defendant). In this case, one of th issu was 
whether the Jetter from the first defendant was an administrative decision of an 
individual character. In this case, the court discussed the status of PT.P and came 
t the c nclusion that it was an administrative body due to the fact that it received 
a delegated power from the municipality. Regarding the nature of the letter from 
the first defendant, the Judge was of the opinion that: 
"the letter (letter from the first defendant to the 
claimant) appears to be just a letter from the first 
defendant to the claimant which IS an 
Administrative Decision that fulfiled the condition 
in Article 1 item 3 of Law No. 5 of 1986."27 
Antonius oedjadi in his annotation of this case was of the 
opinion that the letters from the second defendant have legal consequences but not 
the Jetter from the first defendant. He said that the latter is just a reminder or 
guideline to the claimant on how to execute the decision made by the second 
defendant. Thus the letter from the first defendant to the claimant v as not an 
26 Case no. 04/G/1991 PTUN Mdn. 
27 Gema Peratun, Year 1 No. 1 Februry 1993, p. 28. 
5 
ndmini trativ d n n rding t arti I 1: f Lnw N . 5 f I 8 .28 h 
y Ant niu rdj di i n w kn wn a P raluran l<.ebijakan 
. p !icy rul , which me ns it is ad ci i n containing guideline 
n a rule r garding th u f auth rity. tnc thi rule i n t a tatut ry 
pr visi n, it is not an administrati d cisi n. 29 
In a upreme ourt decision 30 th s cond defl ndant acting und r 
the instruction f the first defi ndant the Governor, had issued an instruction 
under No. 35 of 1991 dated 22 January 1991.. Based on this instruction the third 
defendant was then ordered to execute an eviction order on a piece of land 
bel nging to the claimants and surrendered the land to H. . Among the issue 
raised ' as whether the instruction by the Governor was final in nature. lt was 
held that even though the Go emor s instruction was a written determination 
which is concrete and individual it was not final and had no legal effect against 
the claimant. This was because the instruction was given to the third defendant 
not to the claimants, to execute the eviction order. Based on this instruction the 
third defendant then ordered the claimants to evict the land under dispute. Thus 
according to the court the eviction order made by the third defendant was an 
administrative decision or a written determination within the meaning of article 
I :3 of Law No. 5 of 1986. Hence the eviction order by the third defendant 
should be the object of the dispute. 
2 /d., p. 29. 
29 Had jon, eta!. op. cit. p. 321. 
Reg. No. 17/K/1992. 
3 
~ 
en 
:) 
Q. 
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Q. 
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In c mm n I w untrie that d n t ha e a general r pecial 
admini Irati tribunal, it i ary t d fin th t rm administrativ 
d isi n" in rd r t d t rmin th jurisdi ti n f the ourt. This is because in 
tho countri , an administr tiv dispute is categorised as a civil matter and it 
ails und r th jurisdi tion f the civil court gov rn d by th rul s of civil 
pr c dure. The jurisdicti n f th c urt is invoked in mo t ases by way of 
judicial r vi " . 
The Australian position is different because administrative disputes 
are adjudicated by tribunals created by statutes. Both the Administrative Appeals 
Tribunal Act 1975 and Administrative Decision (Judicial Review Act) sp cifically 
deal \ ith the term decision .31 The term 'decision has also been defined in 
case law. 32 
Thus in countries with statutory provisions on administrative 
jurisdiction regardless of" hether it is Indonesia or common law countries it is 
important to determine whether the decision made by the administrator comes 
within the scope defined by the relevant Act otherwise the question of competency 
31 
2 
Sec. 25 and s. 3(3),(1) AAT· sec. 5 ADJR. 
Deci ions ba ed on AAT: Collector of Cu toms (New South Wales) v 
Brian Law low Automative Pty (Federal Court) (1979) 2 ALD 1, D.C. of 
p v Board of Control of Michigan Technological University (1979) 2 
ALD 711· deci ion ba ed on ADJR: Moss v Lamb (1983) 49 A.L.R. 
533, Evan v Friedman (1981) 53 F.L.R. 229, Riordan v Conor (1981) 
53 F .L .R. 112 Hamblin v Duffy 3 A.L.D. 153, Australian National 
niver ity v Bums 64 F .L.R. 166, Chittick v Auckland (1984) 53 A.L.R. 
1 3. 
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r juri dicti n f th r ri una! will not ari c. Be id the gen ral 
d tnitions, thcr mpli n pr VISIOn excluding cert in administrativ 
disput r m th jurisdi ti n or c mpetcn y of the administrative court or 
Tribunal. 
I. JM ~ LIMI T M K ~ A MPLAINT 
A c rding t arti I 55 of Law No. 5 of 1986 a claimant may file 
a complaint against an administrative decision within 90 days from the moment 
he receives the decision of the administrative body or official; while a third party 
\i ith interest may mak a omplaint within 90 days from the moment the decision 
is announced. Though there is provision regarding the limitation period to file a 
complaint there exists problems especially regarding the determination of the 
announcement procedure. This led to the issue of the Supreme Court Circular No. 
2 of 1991 which provides that: 
"As against those in which the decision of the 
Administrative Body or official are not directed to 
them but (the individual) feels that there is damage 
done to his interest as the result of the decision the 
90 days period starts from the moment the party 
knew of the Administrative decision. "33 
E en though the above pronouncement tried to clarify tl1e 
announcement procedure et there is still uncertainty on the determination of 
' hen the party exactly kne\ f the administrati e decision and as a consequence 
JJ Part V rule 3. 
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n mad . 4 Thu in applying th pr vi i n n limitati n p ri d, there i a 
nc d t h an auth ritati pr n uncem nt n th d ubtful point rais d. In 
fact, th rc can als b m d ubt in int rpr ting the 90 day period in the first 
ituation dealt with in artie! 55. 
Under th common law system since an administrative dispute is 
a civil matter, the limitation period is governed by either the general provision in 
the Limitation Act or a spe i:fic statutory provision. For example, in Malaysia 
in the case of an order for certiorari against an administrative decision the 
application for leave must be made within 6 weeks after the date of the 
proceedings or time prescribed by any written law and any delay must be 
accounted for to the satisfaction of the court. 35 The Public Authorities 
Protection Act 1948 (Malaysia) provides for a limitation period of 36 months to 
commence an action in court against a public authority for an act committed or 
done by its officer in the exercise of his public dutjes.36 
34 Hadjon eta/., op. it., p. 324. 
36 
Order 53, rule lA, of Rule of High Court 1980. It is to be noted that 
thi Malay ian provi ion is based on its English counterpart, i.e. Order 
53 f the Rules of the Supreme Court. However the English provision has 
underg ne me amendments recently. 
ec. 2(a). 
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II. L I (Hnk 11 nl iu tnndi) 
Artie! 5 ( I ) pr vi that an indi idual or privat legal b dy may 
ch II n an administrati d isi n ifh feels that his int rests have been injured 
th r y. hu , in fn d n ia, a c mplaint could be made by an individual or 
pri at legal b dy if th r is a causal r Jationship between the administrative 
de i ion and th injury t inter st. 37 But what that causal relationship is has not 
been !early dcfin d y l. 
It can b obs rved that the Indonesian provision lays down a 
restrictive test for locus standi for challenging an administrative decision i.e. the 
"aggrieved person" test. The question of public interest litigation does not arise 
there because of the restricti e test provided. 
It may be of interest to take a quick glance at the position in other 
common law jurisdictions. In Malaysia Order 53 and Order 15 rule 16 of the 
Rules of the High Court 1980 is silent on the matter of locus standi. The 
Malaysian Courts have adopted the restricti e "aggrieved person" test. 38 In India 
the Indian Supreme Court has opted for the liberal test of locus standi and allows 
public interest litigation to thrive in lndia.39 In England the Parliament has 
37 
)9 
Had jon, et al., op. cit., p. 324. 
United Engineerings (M) Bhd v Lim Kit iang [1988] 2 MU 12; Ketua 
Pengarah Jabatan Alam ekitar & Anor v Kajing Tubek & 2 Ors [1997] 
3 AMR 2521. 
Mallappa Murigeppa ajjan v Karnataka A.I.R.1980 Kant. 53. The source 
of jurisdiction i Art 32 and 226 of the Indian Constitution. 
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nactcd r th lib ral t 1 f " uffici nt int rc t" 111 th matt r to whi h the 
applic ti n r lat s". 40 
A. laim (Petitum) 
The main claim 41 provided for in article 53( I) is to declare that 
the administrati e dccisi n is oid or invalid. In addition claims for 
compensation and rehabilitation (reinstatement) may also be made. The 
empowering provi ion for compensation is article 120(3), the amount of which 
would be determined by the Government Regulation. Based on the Government 
Regulation No. 43 of 1991 the minimum amount of compensation to be awarded 
by the administrative judge is Rp.250,000 while the maximum amount is Rp. 
5,000,000. 42 Thus though there is a right to compensation in a case of unlawful 
administrative action the amount that may be awarded is very meagre indeed. 
On the other hand, the claim for rehabilitation (reinstatement) 
applies only to the public service dispute. 43 However if the rehabilitation order 
40 Order 53 Rules of the Supreme Court has been amended to reflect the 
change and the Supreme Court Act 1981 gave legislative effect thereto. 
41 Under the common law the term used is remedies available in an 
application for judicial review. 
2 
4 
It is t be noted that RM100 was equivalent to Rp98,000 as in June 1997. 
Art . 97(11). Art. 121 provides for the execution of the rehabilitation 
order. 
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is unabl t be impl mcntcd the laimant w uld be given compensation for th 
am unt b tw n p. I 00,00 to Rp. 2,000,000. 
The c arc th nly remedies available in the Administrative Courts 
of Indonesia inc ntra distinction with what a common lawyer would aspect under 
the elab rate remedies under the common law such as declaration mandamus, 
certorari, injunction and thers. 
However, since Law No. 5 of 1986 has only come into force in 
January 1991, the Indonesians are still in the early stage of implementing the 
provisions thereof. Proper application of the law and the implications thereof will 
not come about quickly. 
In Ny. NG and Ors v Wakil Gubenur Bidang Pemerintahan and 
Ors,44 the second defendant acting under the instruction of the first defendant 
had issued an instruction under No. 35 of I 991 dated 22 January 1991. Based on 
this instruction the third defendant was then ordered to execute an eviction order 
on a piece of land which belonged to the claimants and surrendered the land to 
HS. The claimants brought an action against the defendants alleging that the 
decision made by second defendant was contrary to article 53(2)(a) because the 
defendants did not ha e the authority to solve a ci il dispute between the 
claimants and H except in the ordinary ci il court. The claims as made by the 
claimants, int r alia, ' ere a follows: 
Supreme Court Decision Reg. no. 17/TUN/1992. 
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( l A tay f ex uti n again t a rem val rd r 
(p mhongkaron) until a definite decisi n has b n made by 
th Administrativ urt 0 danya uatu putusan yang 
mempunyai kekuatan hukum yang pasti). 
(2) T d clar that the first and the second defendants had 
acted contrary to the law (onrechmatmatige overheids 
daad). 
(3) T d clare that the Governor s instruction was legally 
invalid and thus void (tidak sah dan oleh kerana ilu batal 
demi hukum). 
The Administrative Court upheld the claims made by the claimants. The 
defendants appealed to the Administrative Appeal Court and the Administrative 
Appeal Court upheld tJ1e decision of the lower court, i.e. the defendants had acted 
contrary to the law and misused the power they had and ordered a stay of the 
removal order until a final decision was made by the court. The defendants then 
brought the matter to the Supreme Court for cassation. The application for 
cassation was accepted and the Supreme Court held that the Governor s 
instruction was not an administrative decision within the meaning of article 1 :3 
of Law No. 5 of 1986. This was because even though the Governor's instruction 
was a written determination which was concrete and individual but it was not 
final in nature that had legal consequences. This was because the instruction 
given to the claimants was only a reminder to execute an eviction order on the 
said land. Thus the Governor s instruction No. 35 of 1991 dated 22.1.1991 was 
not an administrati e decision to be an obj ct of a dispute before the 
Administrati e ourt. 
45 
46 
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h r ar mm nt n th claim in the ab vc ca e.45 n of 
th mm n~ i th t the uprcmc urt failed to include matter r garding th 
applicati 11 for stay f ex ution in its decisi 11. It was argued that the upreme 
ourt should hav held that wh n a claim in an admini trative dispute was 
rejected by the court, automatically the application for a stay of execution of an 
admi11istrati rder should also fail. 
In another case, Y v Kepala Kelurahan P dan Walikotamadya 
Kepala Daerah Tingkat II M,46 the claimant received a letter from the first 
defendant stating that all transactions regarding certification on a piece of land, 
P, must go through charutels determined by the second defendant failing which 
the title of the land would not be given to the claimant. In this case the second 
defendant determined that the transactions must go through PT.P. The claimant 
challenged the decision of the defendants by seeking, inter alia, the following 
reliefs: 
(I) 
(2) 
(3) 
to nullify the letters from the defendants· 
to declare that the decision could be executed immediately· 
and 
to declare that the claimant could deal with the transactions 
directly with the first and the second defendants. 
Hadjon, eta/., op. cit., p. 325. 
No. 04/G/1991/PTUN. 
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he urt uph ld part f the !aims. he c urt t o invalidated part of the 
d cisi n f th fir t deti ndant n t t g1v litl of the said land to the claimant by 
del ting the w rds "n t l give the laimant title of the said land". 
h re arc comments too with regards to the above case on the 
question f claims. 47 Regarding the second prayer it was said that the claim is 
against article I 15 which provides that only a court decision which has received 
the force of Jaw can be enforced. Based on this provision Hadjon said that there 
is no immediate execution procedure under Law No. 5 of 1 986. Regarding the 
third one it was said to be unnecessary because once the administrative decision 
is nullified, the decision was invalid. 
B. Grounds of claim base on Article 53 
Si nee the aim of the Indonesian Administrative Courts is to provide 
legal protection for the citizens the main function of the courts is to determine 
the lawfulness (keabsahan) of the decision made by the administrator. Article 
53(2) pro ides for three grounds to test or measure the lawfulness of the 
administrative decision: They are: 
1. The administrative decision under challenge conflicts with the existing 
legislation. According to the elucidation there are three meanings to the phrase 
"conflicts \ ith the existing legislation": 
47 Hadjon eta/., op.cit. p . 326. 
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It f n I gi I ti n whi h i pr dural. 
1 1 n n th terrninati n cr i 1s 
b gi n an pportunity t d fi nd 
(2) It · nfli t with th pr i i n fa lcgislati n which is material r 
ub t. nti, I. F r ampl the administr t r at the app al tagc 
\ ithin th administration had wr ngly d cid d that the mplaint 
mad by th mpl inant vas cc pt d r r jected.49 
( It has b n mad by b dy or publi authority without authority. 
r example, the r quisitc r gulation sh wed that thcr 
administrative b dy has the authority t make the decision. 
2. The adrnini tr ti e body or official in making the decision under dispute 
has us d their authority for purpose other than what is permitted. This is 
commonly known as ''pen;alahgunaan wewenang". Jo 
Procedural fairness, is a familiar feature of the common law system. Its 
ob ervance is required in all cases where the administration is taking an 
action or making a decision in persuance of the exercise of a discretionary 
power which ha the tendency to affect a person s rights or interests 
adversely. Cooper v Wandsworth Board of Works (1863) 14 C.B.N .. 
180; 143 E.R. 414 Ketua Pengarah Kastarn v Ho Kwan Seng [1977] 2 
M.L.J. 152 and Tan Tek Seng & SPP & Anor [1996] 1 MU 261. 
49 At common law this is substantive ultra vires. The violation comes about 
when an express or implied substantive limit imposed by a statutory 
pr vi ion i e ceeded. Francis v Municipal Councillors of Kuala Lumpur 
[1962] M.L.J . 07. R Tan Boon Liat [1977] 2 M.L.J. 108· Fadzil bin 
ohammed o r ni er iti Teknologi Malaysia [1981] 2 M.L.J. 196 
Laker Airway Ltd v Dept. f Trade [1977] 2 All R 182. 
he rench categ ri e it a "derournement de pouvoir". This is imilar 
t a ituati n \ her a di cretionary power is exerci ed by an 
admini trati e authority under the cornm n law y tern for an improper 
purp se. The cia ic ca e Jaw illustration on thi p int i the landmark 
ca e of ydn y Muni ipal C uncil v amphell [1925] AC 338. 
A r I kin I int a . Ullt II th int r Is am ct d by th d I I n, it h uld 
n t ha m r admini tr t r h uld n t ha fail d t 
mnk uch d rding t the lucid ti n, this gr und i normally 
kn \ n a th pr hibition again t an arbitrary act (sew nang-wenang, willekew). 
It mu t be p intcd ut that this concept i difficult t del rminc.s' 
h r ar a few ca es to illustrate th application of article 53(2). 
In oeramin v K pala Kantor P rtahanan Kabupaten J mb r s2 the claimant 
applied to the defendant for the certification of a piece of land which belonged 
to his late father, to his name. However the defendant had refused the application 
but allowed the certification on the land use dated 15.4.1992 under th name of 
the Municipality of Jember even though prior to 1956 and until the case was 
heard, the land was ov ned and under the control of the claimant. The claimant 
claimed that he knew of the certification onJy on 11.9.1992 and the certification 
had affected his interests. The certification of the land was said to be unlawful 
within the meaning of article 53(2)(a) and (c) of Law No. 5 of 1986 in which, 
the claimant alleged that there was an arbitrary act by the defendant (sewenang-
wenang) which was contrary to a legislation. The main issue in this case was 
whether the certification of the land to the name of the Municipality of Jernber 
vas an arbitrary act within the meaning of article 53(2)(a) and (c). The 
Administrati e urt of ura aya held among others the certification of the land 
2 
Hadj n eta/., op.cit., p. 327. At common law this ground of review 
refers to unrea nablene . 
upr me urt deci i n dated 16.1.1995 No. 102K/TUN/1993. 
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I th nrn th uni ip I ntrary t Artie! 53(2)( ) and its 
lu idntion, I. . • ntrary th Ill th I gislation which 1 
pr c dural/ nnnl. hu , th rti 1cati n w, held t b invalid. H w vcr the 
d nd, nt m d , n app I t the Administrative App al ourt and the ourt 
r rs d the d 1s1 n f the Admini trative urt. he claimant then applied for 
Appal 
Appal 
ti n 1 th 
urt. The 
up rem urt against the decision of th Administrative 
ourl r versed the decision of the Administrati e 
urt and gr d ' ith the decision of the Administrativ urt with an 
additional direction, i. . the d fi ndant was order d to revoke the certification f 
the aid land. 
In K pala Dinas Perumahan Daerah IJ v Ny. M and otJ1ers,53 it 
' as held that a p rson may us article 53(2) to challenge a decision of an 
administrative b dy if the administrative body has acted contrary to the law in 
force or has acted in excess of its power. In this case there was a dispute 
regarding the title of a premise and the claimants had brought the matter before 
the ordinary court Uurisdi tion on land Iitle lies with the ordinary court) for final 
decisi n. While th case was still pending before the ordinary court the 
defendant had made an eviction order against tJ1e claimants to vacate the said 
premise. The claimants requested the defendant to postphon the e, ecution of the 
e iction order. pending a final decision by t~e ordinary court on the question of 
title on the aid premi . Hov e er the defendant rejected the claimants request. 
The uprem ourt held that the defendant had acted contrary to the law and had 
.SJ upreme urt deci i n Reg. No. 7K/TUN/1992 . 
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o t din it. null 
t nd v id . 
dmini trati n 
Be ide th ab gr unds as stated in article 53(2) the r cnt 
d vel pment in the as law h ws that the court has also accept d principles 
based n th "general principles of du administration" (asas-asa Umum 
Pemerinlahan yang Baik- A UPB). According to Paulus Effendie Lotulung: 
"Hov ever the new development in the 
jurisprudence f the upreme Court has accepted 
other reason for bringing a lawsuit by giving an 
argumentation that the issuance f the 
administrati decision is in contradiction or 
violating the so called "the general principles of 
good administration" which constitutes an unwritten 
administrative Jaw and must be respected and 
followed by the administrative body since in 
practice it has been considered as having the 
character of universal and natural justice. "54 
In the Netherlands the principles of due administration before the 
enactment of the General Administrati e Law Aces consisted of: 56 
S6 
Lotulung, Paulus Effendie "Judicial Review in Indonesia", Paper 
pre ented in the International Symposium on Comparative Studies On 
Judicial Review in Ea t and outh-East Asia held in Leiden, Netherlands, 
epterilber 1995 . 
The fir t two ta e f the General Admini trative Law Act f the 
Netherland have come into effect on 1.1.1994. 
Buur n, P .J .J . van "Principle of Due Administration", Lecture in the 
"Penataran n Adminj trative Law" Law Faculty, Airlangga University 
January 05-12 1996. 
4 
(I) Prin ipl 
administrat r is r quir d t e, amine th 
ca nc rn d an n id r th r I vant n id rations need d in 
m, king o J lS I n. hi principle can b II und in ti n 3:2 f th 
Admini tr, ti c Law A tn v hi h pr vide : 
"\ h ·n preparing an rd r an admini Irati 
, uth rity haJJ gath r th n es ary informati n 
ncerning th r I ant fa t and the interests to be 
\ ighed." 
en raJ 
Here, the administrator is under the duty to give an opportunity to the interested 
party t give his ie" or pinion. hus the administrator must give the interested 
party a right to be heard. 5 
(2) Principle of due moti ation. 
Under this principle the administrator in making decisions should 
be motivated in a satisfactory manner to ensure that the facts and considerations 
can sustain the d cisions. This principle requires the administrators to giv 
reasons for their decisions. This principle is manifested in sections 4:16-4:20 of 
the General Administrative Law Act. According to se tion 4:1: 
7 N te that thi i a utch tatute. 
Thi i similar t Ute principle f audi alteram partem,and it al o includes 
relevant and irrel vant con ideration under U1e c mmon law y tern. 
urthcr pr 
"I. ' h r a ns h II b tat d v h n the 
d lSI n i publish d. 
2. lfp ibl • th statutory r gulati n n whi h 
th de i i n I bas hall stated at th same 
time. 
If, in th int rest f sp d the reason 
ann t b tat d when the decision is publish d the 
administr. ti authority shall give notice of them as 
s n as possible th reafter." 
ns r lating t r a ned de ision in the Act are to be found in: 
ection 4:18: 
Section 4:19: 
"I. he reasons need not be stated if it is 
reasonable to assume that they are not required. 
2. If, hov ever an interested party requests 
' ithin a reasonable period to be informed of the 
reasons he shall be notified of them as quickly as 
possible." 
"To explain the reasons of a decision or part of a 
decision. it is sufficient to r fer to an opinion 
prepared in this connection if the opinion itself 
contains the reasons and notice of the opinion has 
een or wi II b gi en to the interested party." 
ection 4:20 pro id s: 
"If th admini trati e authority makes a decision 
, hich depart from the opinion prepared fi r this 
pur se pur uant t a statutory regulati n this fact 
and the ground for it shall be tated in the reasons 
f the de i i n." 
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6 
h n r pre nt n an detail d pr dural 
pr t cti n 
( ) nn ipl 
I I ere the admini trator i required t give similar treatment f, ,. 
in m. kin • n ad mini trative decision. In Indone ia, the principle 
f equal treatment i ba ed n article 27 of the 1945 Con titutior1. 60 
(4) Principle legal ertainty and good faith 
Thi principle requires that every authority must be reliable, 1. 
if they have made a decision on a matter, they should not change the decision in 
future. Thi i becau e legitimate expectations should be honoured. Legitimate 
expectation ari es if the admini trator make promises or make policy rules. By 
59 By way of comparison, it may be noted that generally the common Jaw 
doe not impose duty to give reasons in administrative decision . But 
recently there are ign that the courts are developing, under the doctrine 
of fairness, a duty to give reasons. Lonrho pic v Secretary of State for 
Trade and lndu try [1989] 2 All ER 609, Rohana Bte Ariffin v USM 
[1989] 1 MU 487. In Malay ia, it has been held recently in Hong L~ 
guipment dn. Bhd. v Liew Fook Chan [1996] 1 MU 481 that rea ons 
for a deci ion mu t e gi en as part of procedural fairness where a 
fundamental liberty guaranteed by the Federal Constitution is adversely 
affected by a decision taken by a public decision maker. In Australia 
h wever, ecti n 43 of the AAT Act provides that the Tribunal has th 
duty to gi e rea on . If the Tribunal failed to give rea on in writing for 
it decision, a party to the pr ceeding may, within 28 day after the day 
n which a copy f the decision of t~e Tribunal i served on that party 
reque t the Tri una! t furni h to the party a latement in writing the 
rea n f the Tri una! for it deci ion and the Tribunal hall, within 28 
day after receiving the reque t, furni h t that party uch a ratement. 
Article 27( 1 pr vide ' ith ut any exception, all citizens shall have equal 
iti n in w and G ernment and hall be obliged t uphold that Law 
and vernment. 
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virtue f uch pr mi r p li y rules, the citizen I itimately expect u h 
rights b ivcn t th m. itim, tc cxpectati n ha been w II e tabli h d under 
the ur pe. n Admini trati c aw. Thi principle actually derives fr m the 
German law. Ace rdin to thi principle ommunity61 mea ures must not (in 
the ab ence f an vcrridin matter of pu lie interest) violate the legitimate 
expectations of th e c ncerned. 6 It is the foundation of a rule of interpretation 
as well as a ground for annulment of a Community measure; mo t ften, 
however, it i u ed as the ba is for an action for damage for non-contractual 
liability. 63 An expectation is not legitimate unless it is reasonable. Reasonable 
is measured or based on whether a prudent man would have had the expectation 
and to determine this, all circumstances must be taken into account. 
In Commission v Council (first Staff Salaries case)64 the 
Commission65 took an action against the Council regarding increment of staffs' 
61 
62 
63 
.5 
The 'Community as a single entity consists of three Communities: the 
European Coal and tee! Community (ECSC), the European Economic 
Community (EEC) and the European Atomic Energy Community 
(Euratom). 
Hartley, T.C. The Foundations of European Community Law (Oxford: 
Claredon Press, 1988), p. 142. 
Tort. Ibid. 
Ca e 81/72, [1973] E.C.R. 575. 
Ace rding to the Treatie : the European Community (EEC) the European 
At mic Energy ommunity (Euratom, the European Coal and tee! 
ommunity (ECSC)), Merger Treaty and the Con ention on Certain 
In titution Common to the European Communities, the Community ha 
four in titution -the Commi ion, the Council the European Parliament 
and the ourt Ju tice. 
6 
cv raJ fact r n d to be taken into ace unt. 
Jn th P• t, thcr wa n n how the factor should be w ighcd · 
eventually a rmul. wn rc. ch d t cttlc the matter and it was applicable for 
three y ar . When an ther incr ase in salary t ok place the Council laid down 
a new scale . The new calc wa challenged as breach of the previous formula. 
It wa held that the deci ion on the formula was binding in view of the relation 
between the ouncil and taff, the staff had a rea onable expectation that the 
Council w uld abide by the ~ rmula. Therefore, the new cates were invalid . 
However, if a person concerned was not acting in the normal course of business 
but was trying to take advantage of the weakness in the Community system to 
make a speculative profit, his expectation can not be regarded as legitimate. 
In EVGF v Mackprang 66 Mackprang tried to take advantage of 
the fall in the forward rate for the French franc and profit from a German dealer 
by buying grain in France and reselling it to a German intervention agency 
EVGF. The Community adopted a decision authorising the German Government 
to confine intervention purchas s of wheat and barley to German-grown products. 
The decision came into force on 8th May and it did not apply to cereals offered 
to the agency before it came into force. Mackprang bought wheat in France and 
intended to resell it to a German agency. On 8th May most of the wheat wa 
on board a shjp and on transit to Germany, thus Mackprang could not make any 
ffer. When it arrived, the agency refu ed to buy from Mackprang. Mackprang 
to k an action n the ground that he had legitimate e pectation that he could sell 
'-
66 [1975] CR 607. 
th • whc, t t t h a en y. lJ w vcr, it wa held that thi wa a sp u Jative 
tr, n acti n. hu . th rc v n n I gitimmc expcctati n in thi ca e. 67 
5 rin iplc of prop rri nality 
nd r thi principl , the authority in making deci ion is rcquir d 
wei h the intcrc ts inv lved in a particular ca e. This principle i evident in 
ection :4 f the eneral Admini trativc Law Act68 which state : 
"1. In making an order an administrative 
authority shall weigh the interests directly involved, 
in s far as limitation is placed on this duty by a 
statutory regulation or by the nature of the power 
to be exerci ed. 
2. The adverse con equences of an order for 
one or more interested partie may not be 
di proportionate in relation to the purposes to be 
served by the order. " 
The principle of proportionality is weH established under the European 
admini trative law. Under this doctrine, an administrator is supposed to act not 
in excess of what i required by Jaw. If he does, it constitutes disproportionality. 
67 
Thi i a Dutch tatute. 
7 
'Ini i :mum riu ·n p incipl b. d n quity. 
i. in c. ccs • th ·court \ ulu l k inl th purp 
d termine whether the ti n 
law and th n w uld e 
\ h th r th , ction i rn ary. l the, cti n i nc c sary. then th 
• CtiOil I. .. id n 1 I di pr p rti nate. Thu, it lea e a gr at deal f 
di crction t th Juugm nt the urt. The prin ipl prop rtionality i cry 
imp rtant in th ph re f conomic law, incc thi frequ ntly inv lve imp mg 
t, , Ievie • ch, rgc r durie n bu in men in the hope of a hieving 
e nomic obj ti r example in kimmed Milk P 
Council had ~ reed animal ti ed pr ducer to use skimmed-milk. The u ed f 
kimmed-milk a pr tein element wa three times more expensive than soya. 
The court h ld that the cheme wa invalid on the ground that the scheme was 
di. criminal ry and had fended again t prop rtionality principle because the 
imposition of obligation to purcha e skim milk powder was not necessary to 
dimini h the urplu . 70 
omparatively, the concept of proportionality as ground f review 
under the common law i mor uncertain. In R v ecretary of State for the Home 
Department, e p. Brind 7 1 th Hou e of Lord was reluctant to u e the principle 
of proportionality ecau e ac ording to the court if this principle i used the 
court had to g to the merits of the ca e. evertheles Lord Roskill, 
71 
a e 114/7 
1 11. 
Buit ni' en e. a 122/7 [ 1979] 2 . . .R 665 and R 
!.!.!!:!d..Y.Sill!~~~~=!!....!..!Jg:;.:.r.:.:i c=u=lt=ur=e. a e I 1184 [ I 9 5] E. . K. 28 9. 
{I 1) 
71 
ackn wlcdgcd that rd Dipl ck had, in G. .H. . ca c72 held that the principle 
f pr p rti nality i p n f, r future dcvel pment but the devel pment wa not 
appr priatc in the pre ent ca c. 73 n the ther hand, in _ v Brans ley M. . 
ex . . 74 the c urt had tried t u e the principle of pr porti nality indirectly. 75 
At the moment, the common law lacks more general con ideration of the aid 
concept. In Malaysia the positi n is even more uncertain after the recent 
ederal Court ca e of Ng H ck Cheng v Pengarah Am Penjara & 2 Or 76 which 
verruled the earlier Court of Appeal case of Tan Tek eng v SPP & Anor77 on 
the narrow point of proportionality of punishment. 
(6) The principle of detournement de pouvoir 
This principle prohibits the abuse of power by the administrator. 
This principle i manifested in section 3:3 of the General Administrative Law Act 
which provides: 
72 
7) 
74 
15 
76 
77 
7 
"An administrative authority shall not use the 
power to make an order for a purpose different 
from that for which it was conferred. "78 
[1985] A.C. 374 at p. 410. 
[1991] 1 A.C. p. 696 at p. 749-750. 
[1976] 1 W.L.R. 1052. 
!d., at' p. 457 and 461. 
[ 1997] 4 MR 419 
[ 19 6) I LJ 2 I. 
The equivalent common law principle is 'improper purpose' as illustrated 
by ydney M. C m. v ampbell [1925] AC 338. 
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5. Application of due administration in Indonesia 
In lndone ia, there are legal scholars who favour the elements of 
the principles of due administration. However, the principles discussed are based 
on the writings of some Dutch writers. For example, Kuntjoro referred to the 
opinion of R. Crince Le Roy in the advance course (penataran lanjutan) on 
Administrative Law at the Faculty of Law, University of Airlangga in 1976. 79 
Kuntjoro listed thirteen elements, of which the last two elements are his own 
addition. The elements are as follows: 80 
(a) principle of legal security (azas kepastian hukum), 
(b) principle of proportionality (azas keseimbangan), 
(c) principle of equality (azas kesamaan dalam mengambil 
keputusan pangreh), · 
(d) principle of carefulness (azas bertindak cennat), 
(e) principle of motivation (azas motivasi untuk setiap 
keputusan pengreh), 
(f) principle of abuse of power (azas jangan 
mencampuradukan kewenangan), 
(g) principle of fair play (azas permainan yang layak), 
(h) principle of reasonableness or prohibition of arbitrariness 
(azas keadilan atau kewajaran), 
79 Simamora, Jonny, "Penemuan Azas-~zas Pemerintahan yang Baik dalam 
Sengketa Tata Usaha Negara oleh Hakim pada Mahkamah Agung 
Republik Indonesia." Master of Law, University of Airlangga, Surabaya, 
Indonesia, 1995, p. 21. 
Purbopranoto, Kuntjoro, Beberapa Catatan Hukum Tata Pemerintahan dan 
Peradilan Administrasi Negara (Bandung: Penerbit Alumni, 1975) p. 29-
30. 
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(i) principle f meeting raised expectation (azas menanggapi 
penglzarapan yang wajar), 
U) principle of undoing the consequence of an anulled 
dcci ion (azas meniadakan akibat-akibat sualtl keputusan 
yang bat a!), 
(k) principle of protecting the personal way of life (azas 
perlindungan atas panclangan hidup (cara hidup pribadi)), 
(I) principle of discretion (azas kebijaksanaan, sapienta), and 
(m) principle of public service (azas penyelenggaraan 
kepentingan umum). 
Indroharto, former Deputy Chief in the field of Administrative 
Law of the Supreme Court, on the other hand explained that the principles of due 
administration are the unwritten norms and they apply to an administrative action 
which is individual in nature and do not apply to general regulations made by the 
government that are binding. 81 He further discussed the elements of the 
principles of due administration by referring to the work of W. Konijnenbelt, 
"Hoofdlijnen van Administratiefrecht". The principles involved consist of the 
following: 82 
(1) The principles of Formal Formation of Decision (Asas-asas Formal 
mengenai Pembentukan Keputusan) which includes: 
Ill 
82 
Indroharto, U aha Memahami Undang-undang Peradilan Tatausaha 
Negara Buku II, p. 177-178. 
/d.' p. 179-184. 
7 
(a The principle rm I ttr fuln (asa ke rmatan •ormal) 
nder thi. principle, an admini trat r i Iiged t e areful and 
mcticulou when making deci i n and en ur that at the m ment f making a 
deci i n, the , dministrat r mu t e clear n all th r levant fact and inter t , 
inclu ive f the inter ts f a third party. Thus, an administrative body mu t 
seek the tmth from the view f the partie c ncerned. In carrying ut thi 
bligation, the admini trative b dy must hear evidence from the interested 
parties. All the evidence must be considered in making a deci ion. 
(b) Principle of Fair Play 
Under this principle an administrative body must act fairly in it 
decision making affecting individual. The application of this principle i only 
limited to bia . For example, if an individual made an appeal within the 
administration, the administrative body that has made the decision must not 
attempt to influence the relevant administrative body that is hearing the appeal 
to reject the application. If the appellate body that hears the appeal is influenced 
by the administrative body that has made the decision at first instance, the 
decision is aid to be biased; and the decision of the admini trative appellate body 
could be challenged on the ground that the decision i contrary to the principle 
of fair play . 
l Under the common law y tern in an oral hearing the adjudicating 
authority is obliged to give the per on concerned opportunity t pr duce 
evidence to upport his ca e and rebut the case against him and all the 
relevant evidence mu t e c n idered in making d ci i n. 
By way f compari n, thi rinciple i imilar t the principle of nemo 
jud in au a ua i.e . the rule again t bia under the common lav . 
75 
(2) Principle f rmulati n n n Making (A as-asas Fonnal 
Mengenai Fonnulasi JG plitusan) 
hi principle include : 
(a) Principle f consid ration 
According to the principle, the decision fan administrative b dy 
must be supported by the true and r levant fact . Thu , in making a decision, 
an admini trative body is required to take into account relevant consideration . R5 
(b) Principle of Formal Legal Certainty (Asas Kepastian Hukum Fonnal) 
Under this principle, the decision of an administrative body mu t 
be certain. For example, if a decision involves the taking of an action against 
an affected person within a certain time period that time period must be stated 
clearly in the administrative decision. 
(3) Principle of Material Content of the Decision 
Thi principle include : 
(a) principle of material legal certainty; 
(b) principle of legitimate expectations; 
(c) principle of equality· 
· (d) principle of material meticulousne or carefulness· and 
(e) principle of Proportionality. 
5 Under the c mm n Jaw this principle i applied under the u f 
di cretionary p wer whereby an administrator i requir d t take int 
ace unt the rele ant con ideration in making hi deci i n . 
7 
Amarullah alim, F rm r Pr id nt f th Admini tr tiv urt 
f J, karta, di cu d th clement f du admini trati n ba cd n Pan a ila. 
Ac ording t hi 
(1) Pancasila, as the Philosophy of the people of Indonesia, is 
the pccial feature of the Indone ian Constitution in 
determining the directions and ways to solve problem in 
the s ciety in order to achieve a balanced, ju t and 
pr perou society both materially and spiritually. 
(2) By virtue f the status and function of Pancasila, the 
Pancasila i to be applied in every day life. 
(3) The Pancasila has to be applied as the State Foundation, 
which forms the basi of all ources of law found in the 
1945 C n titution as spelled out in the Broad Guidelines of 
the tate Policy (Garis Besar Haluan Negara - GBHN) 
which are to be applied as the development strategy of the 
citizens of Indonesia. 
Reverting to the discussion of due administration in Indonesia, 
even though the principles of good or due administration are not included 
expressly in Law No. 5 of 1986, articles 14 and 27 of Law No. 14 of 1970 can 
still be used as a basis to incorporate those principles. Article 14 provides that 
a judge has a duty to hear an application even though the law was not clear on 
the matter, while article 27 tates that a judge who upholds the law and justice 
must understand and abide the legal norms that operate within the society. Law 
No. 14 of 1970 i used becau e it provides for the General Rule on Judiciary in 
Indone ia which govern the juri diction of the four pheres of the judicature i.e. 
General c urt Religi us urt , Military Court an Admini trative Court . 
6 imam ra op. it. pp. 22-23. 
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a cd n dccid d 87 th rc ar ~ ur principle f du 
admini trati n in Ind ne ia . They arc: 
rin iple f fonnal mcticulou ness or carcfulnc 
Thi i a n ept regarding the pr cdurc. r example be~ r 
an affected person i dismissed, he sh uld be given the opp rtunity t defend 
himself. 
Principle prohibiting arbitrariness 
Thi principle already been dealt with before. 
Principle of fairne s 
According to this principle, an administrative body m making 
decisions must treat similar cases alike. 88 
Principle of equality 
This principle too ha already been dealt with before. 
6. Cases on due administration in Indonesia 
The following cases iJlustrate tile application of the principles of 
due administration in Indonesia. In a ca e decided by the Medan Administrative 
Appeal Court, Direktur Utama PT. Inwangi & Co. v Gebenur KDH Tk. I 
7 Ca e no. 6K/TUN/1992, No. 10/Tl!N/1992 No. 34K/TUN/1992, No. 
48K/TUN/1992, No. 36K/TUN/1993 No. 37K/TUN/1993 and N . 
45K/TUN/1993. 
nder the common law ystem, the concept of fairne was initiaJly 
applied in the area of right of hearing i.e., in ReKCH)- an infant [1967] 
1 All .R. 226. Later thi concept wa devel ped and applied in the area 
f di cretionary p wer, i.e .• in Pre ton v IRC [1985] 2 All E.R. 326. 
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1988 had made a deci ion II wing the c mplainant t carry ut farming 
activitie n a piece f land . The activitie mu t carried ut within ne year 
fr m the date f p rmi i n; failing which the pcrmi sion bee me v id 
automatically . The complainant had failed t carry out farming activities within 
the pecified period and o the fir t defendan annulled the permi sion given t 
the complainant in 1988. The complainant challenged the decision on the ground 
that it was contrary to the Jaw and the general principle of due admini tration 
in the sense that there wa an act of arbitrariness. The Adrnini trative Court of 
Palembang decided that the decision was void and illegal and ordered the first 
defendant to make a new order and give due consideration to the reasons given 
by the complainant. The first defendant appealed to the Administrative Appeal 
Court in Medan. The Administrative Appeal Court in Medan rever ed the 
decision made by the Administrative Court in Palembang. In its judgment the 
court stated that: 
" . . . The pr cedure that the defendant had gone 
through before making the decision No. 
774/SK/1991 clearly had fulfilled the general 
principles of due administration by acting: fair 
play, based on factual fact, careful question 
(letters T. 5 6) those with interests, .. . the 
defendant in making the decision No 
774/SK/111991 had undergone the proper procedure 
both in the a pect f authority based on statutory 
. provi ion and the general principles of due 
administration, thus it is valid and must stand. "90 
eci i n f the Admini trative Appeal 
!PLIPTIT N 1 2. 
urt f Medan N . 37/BDG-
Gema Peratun tahun 11 No. 3 Januari 1994, p. -10. 
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uparman and thers, 91 the omplainant w re the n 
prcmi es n . 36A 36B, 36 , 36D, 36 and 36 Jakarta Pu at at Jalan unung 
ahari VII, ba d on a tenancy agr ement igned with the third defendant. The 
complainant later re eivcd an eviction rdcr fr m the ec nd defendant on an 
in truction made by the irst defendant, the governor. The uprcme ourt held 
that the eviction order was invalid. This w s becau e in accordance with the 
principles f due admini tration, the court pointed out that by not including the 
owner as parties with important interests in determining the amount of damages 
to be given to the owners before terminating the tenancy agreements (the building 
was built by the owner ) the second defendant had acted against the principles of 
formal meticulousness or carefulness (kecemratan jonnal) and thus contrary to 
the pr vision of article 53(2)(c). According to this provision: 
"The State Administrative Body or Official in 
making or failing to make the decision under 
challenge, after taking into account all the interests 
affected by the decision should not have made or 
failed to make that decision." 
In H. M .A. Alwi Rais and others v Walikotamadya Kepala Daerah 
Tingkat II Palembang, 92 the upreme Court applied the principle of formal 
meticulousness or carefulne s in making decision. In the pre ent case, the 
claimants were the wners of business premise with licence to operate business. 
91 upreme Court Deci ion No. 34K/TUN/1992. 
92 upreme urt deci ion N . 6K/TUN/1992 dated 31.8.1993. 
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he IJe. the ub- ivi i n f the Office f Public rder Municip Jity f 
Palemban , ba cd n . 511 TU/1991 dated 6.5.19 1 made by the 
defendant, the Di trict Head f vel II f the Municipality of al mbang, 
rdered the temporary disclo ure of the busine s premise . The claimant 
claimed that their name were not included in the ci ion N . 51/STU/ 1991 but 
on the day the rdcr was carried out, the claimants' premi es were included. 
Thus the claimants challenged the validity of Decision No. 52/ TU/1991 dated 
6.5.1991. The Administrative Court in c n idering the ca e said that the 
defendant in making Decision No. 52/ TU/1991 was carrying out the rder 
under certain regulations in the administration, i.e., District of Palembang 
Regulation No. 30 of 1959, and Level I District of South Palembang No. 29 f 
1960 and these regulation were related to the District of Palembang Regulation 
No. 8/HUK/83 and the Deci ion of the Municipal District Head Level IT of 
Palembang No. 99/UM/WK/1984 regarding the renewal of a Business Premise 
Licence (Surat Izin Tempat Usaha). The Business Premise Licence No. 
368/IZ/PP/WK dated 1.9.1971 owned by the first claimant had been renewed on 
21.7.1990 wherea the licence No. 1414/IZ/PP/WK dated 3.2.1990 belonging to 
the second claimant contained a clause providing for renewal of the licence after 
five years . Based on these facts, and calculated from the date of issuance of the 
licence and the Decision No. 52/STU/1991 dated 6.5.1991 the licence were 
still within the period of five years and thu . the licences belonging to the first 
and the second claimant ' ere valid. The court held that the defendant in making 
the Deci i n No. 52/ST /1991 wa not meticulou ly careful and had injured the 
intere t f the claimant . The defendant wa al o aid to have acted arbitraril 
c au th dcci ion N . 53/ T /1991 c ntain d a de[i ctive ·~ rm I pr dur , 
i.e., the laimant I and II were n t in~ rmed earli r a ut the i uance f the 
Deci i n N . 52/ T 11991 dated 6. 5.1991 and t11at the implementati n wa 
mad n the am day. I I en e, the court held that the deci ion made by the 
defendant was invalid . n the th r hand, the claims made by the third and the 
fourth defendant were rejected b cau the claim was not clear and the 
application for licence by the fourth defendant received n reply till date Decision 
No. 52/STU/1991 was issued. 
In another decision of the Supreme Court, Matawi v Bupati Kepala 
Daerah Tingkat II Gresik93 the court applied the principle of prohibiting 
arbitrariness. In this case the claimant was terminated from his post by the 
defendant, Head Regent of District Level II Gresik. The termination was based 
on the ground that the village people had lost confidence in hi leadership. 
However, the ground of loss of confidence was only supported by the decision 
of seven members of the consultative council of the Village of Lebanirawas out 
of a membership of seventeen. The other fact that was also taken into account 
in the defendant s decision was that the claimant was accused of committing an 
act of adultery but he was not proven guilty of the accu ation. In this case , it was 
held that the defendant had acted arbitrarily in the sen e of misdirecting himself 
in law with n;gards to the two adver e factors operating against the claimant. 
9 upreme ourt Deci ion N . 48K/TUN/1992 dated 2.8.1994. 
2 
An thcr imp rtant ca e to b noted i Lindawati v Bupati Kepala 
aerah Tingkat II Gianyar. 94 II r the claimant wned a piece f land with the 
rtificatc f title N . 5 he a.le Purcha e Agre ment made by the ub-
district Head Tampak Sirin and c rtificate of title pr idcd that the land wa f r 
building/residential purp se. Further, a Letter f tatement Head Village 
Manukaya No. 593/57/Pem/1990 dated 20.3.1990 al o pr vided that the 
claimant's land was not within the green area and the land was for building 
purpo e . The claimant had the intention to build a re taurant/hou e on the land 
under di pute . he then applied t the Governor on 17.6.1990 for such a 
permission but there wa no reply. Based on the Statement Letter by the Village 
Head No. 593/57/Pem/1990 the Sale Purchase Agreement and the Certificate of 
title of the said land, the claimant built a building on the land. However, four 
month after the application, the Governor rejected the application on the 
following grounds: 
1. The distance between the claimant's land and Pura Tirta 
Empul (Pura Dang Kahyangan) was onJy 500 metre. 
2. It was within the radius of security of Palace Tampak 
Siring. 
3. The road border wa only six metre from A Road. 
On 3.5.1991,.the defendant made a Decision No. 6401196/PU/1991 ordering the 
claimant t demolish her building. If after the time specified the claimant failed 
to demolish her uilding, the building would e demolished by for e. The 
94 upreme ourt deci ion lOK/TUN/1992 dated 15.10.199 . 
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d cndant then made a dcci i n N . 46 f 1 91 dated 16.3.1991 rd r the 
dcm liti n f th lairnant s uilding y ~ rce n 19.3.1991 ecau c the 
claim, nt' land wa within the gre n lane (jalur lzijau). hi r asoning wa 
inc n i t nt with the ground f r jection of application by the g v rnor. 
Be ides, there were ther buildings on the arne lane that were not prohibitc by 
rca on of being on the green lane. here~ re, the claimant claimed that the 
decision by the defendant was illegal. Based on the evidence before the court, the 
court found that though there were other buildings on the green lane, only the 
claimant building was demolished. Hence, the court said that defendant' 
action was again t the principle of due administration by not giving equal 
treatment. The court then held that since the order to demolish was only given 
to the claimant, defendant' action was contrary to District Regulation No. 8 of 
1983. 95 In view of this reasoning, the Decision No. 46 of 1991 dated 
16.3 . 1991 and Decision No. 640/196/PU/1991 dated 5.3.1991 were held invalid. 
7. Conclusion on the application of principle of due administration in 
Indonesia. 
Thus with the application of principles of due administration as 
ground to review the validity of the administrator ' actions or decisions, the 
Indone ians may claim that they have a lightty wider protection again t an 
admini trative actions in comparision with common law countrie . Even though 
the applicati ~ of the principle of due administration i not clearly stated under 
9 Regulati n regarding re triction on the development within the gre n Ian . 
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aw No. 5 f 1 86, yet ba ed n de ided ca s, 96 th Judge ar willing t 
accept these principl a gr und t r view the validity f the admini trative 
deci ion r acti n . he tatu of the utch principle f due admini tration can 
be liken d to the nglish commori law principle inc untric like Malay ia and 
ingap re . Perhaps, an appr ach imilar to that taken in Malaysia and Singapore 
c uld also be f !lowed in lndone ia - a provision could be inserted in the relevant 
lndonesian statute to the effect that in the event of a lacuna in the local Jaw, the 
Dutch principle apply. 
IX. CON LUSION 
This chapter has attempted to cover a wide range of matter from 
principles, characteristics, aims organisation, limitation period, locus standi and 
remedies available under the system of Administrative Court in Indonesia. 
96 upreme Court Deci ion No. 34K/TUN/1992 Supreme Court Decision 
N . 6KITU /1992, upreme Court Decision No. lOK/TUN/1992 
upreme urt Deci i n No. 48K/TU /1992 and Admini trative Appeal 
ourt cision No. 7/BDG-G/PL/PT/T N/1992. 
CHAPTER V 
ADMINISTRATIVE COURTS (II)-
EVIDENCE 
0 RT (II)-
E 
r. PRI •R• •D MO Til• E OF EVIDEN E 
id nee is any material that tends to prove the existence of the 
I gal act in a dispute and v ould be considered by the court in the making of a 
d isi n. In lnd ne ia, n the ne hand an administrati e court judge has the 
p \ r t determine admissible evidence in a pro ceding. An Administrative 
urt has the pov er to allow the use of e idence and the judge plays an acti e 
role in a proceeding. n the other hand ironically the law also curtails that very 
power. 
ccording to article 80 of Law No. 5 of 1986 the judge in an 
administrati e proceeding has the power to issue directive to the disputing parties 
in relation to the legal a enue and the evidence to be used. Article 107 further 
provides that the administrati e judge may determine what fact must b prov n 
and th burden f pr f. H v e er the alidity of his findings must be bas d on 
at lea t t\ piece f e idencc. The elucidation further explains that th 
dministrati urt rna determine th fi II wmgs: 
5 
86 
(a) wh t n eds t b pr v n· 
b th nu f pr f what ne d t b prov n by the parties 
in dispute and what v r the Judge himself needs to prov 
(c id nee t b used in the pr ceeding· and 
d rh v eight f the evidence adduc d. 
The elu idati n f article l 7 als explain that the aim of the said article is to 
allow the judge to g t the material truth, that is the real truth in a h aring. 
Further, paragraph 5 of the general elucidation' explains that even 
though the procedure used in the Adminsitrative Court is similar to that used in 
the ci il court, the administrative court judge plays an active role in a proceeding 
to get the material truth. Therefore there is freedom on the part of the judge 
regarding the use of evidence in a proceeding. 
Though the general rule is that an administrative court judge is free 
to determine the admissible evidence yet article I 00 (I) provides a Jist of 
admissible evidence in a proc eding: 
(a) documents or written evidence· 
(b) e idence of expert witness· 
(c) e idence of witness· 
(d) admissi n of the parties; and 
(e) the kno\ ledge of the Judge. 
eneral elucidation i the general explanation on the application of Law 
. 5 f 198 . 
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Article J 00(2), how r provides that in[i rmati n whi h is common know! dge 
d es n t need to be proven. 
Thus in effect the list referred to above curtails the freedom of the 
judge regarding the use of evidence. Besides, his freedom is also subjected to the 
requirement of article I 07 which provides that in making his finding, the judg 
must base his decisions on at least two pieces of evidence. Hence, in reality th 
actual principle practised by the administrative courts in Indonesia is the principle 
of limited use of evidence in any administrative court proceeding. 
On the other hand under the common Jaw system, an evidence is 
admissible if it may be received by the court for the purpose of proving facts in 
accordance with the Jaw of evidence. 2 The general principle of admissibility 
under the common law is that all relevant evidence is admissible. Regarding the 
question of onus of proof in civil cases the general rule under the common law 
is that the burden of proof lies on the applicant. 
There is also a difference between the role of the Indonesian 
Administrative Court judge and the common law judge in an administrative 
proceeding. Unlike the Administrative Court judge who plays an active role in 
an administra.ti e proceeding the common Jaw judge plays an inactive role 
throughout the course of the administrative hearing. The difference is 
Murphy, Peter. Murphy On Evidence (London: Blackstone Press Limited 
1985) p. 13. 
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understandnble be au e the Ind n ian sy tem adopts the inquisitorial yst m 
wherca the mm n law yst m practi s the advcrsarial system. 
In the mm n law system where administrative disputes go before 
tribunals, it may be generally obser ed that the strict rules of evidence as used in 
the civil courts do not apply. The adjudicator has more discretion, flexibility to 
determine the admissibility of evidence in an adjudication. Technicality and 
formality are lacking. Normally, a quicker disposaJ of disputes may be expected. 
It will be of interest to take a look at the Australian system. In 
Australia the Administrative Appeals Tribunal (AAT) Ac~ excludes the use of 
common Jaw rules of evidence in a proceeding before the Tribunal. According 
to section 33:-
"( 1) In a proceeding before the Tribunal -
(a) the procedure of the Tdbunal is, subject to 
the Act and the regulations and to any other 
enactment within the discretion of the 
Tribunal; and 
(b) the proceeding shall be conducted with as 
little formality and technicality and with as 
much expedition as requirements of this Act 
and of every other relevant enactment and a 
proper consideration of the matter before the 
Tribunal permit; and 
J Under the Adminjstrative Appeals Tribunal Act 1975, the Administrative 
Appeals Tribunal ha bee? established to review on merits a selected 
group of decisions and acttons made or taken under federal laws. 
(c) th Tribunal is not bound by the rules of 
vidence but may inform its If on any 
matter in such manner as it thinks 
appropriate. 11 
89 
It mu t be pointed out that the AA T has adopted a more flexible 
convenient means of obtaining evidence, i.e., by the use of telephone. In Re .B. 
and Director-General of ocial Services,4 the Tribunal received the evidence of 
an applicant for sickness benefits by way of telephone when she was unable to 
travel to Sydney from her outer suburban abode. 
II. ADMISSIBLE EVIDENCE 
A. Documents or written evidence 
One of the admissible evidence listed under article 100 of Law No. 
5 of 1986 is written evidence or documents. Documents or written evidence are 
evidentiary. They are categorised into three types under article l 0 I which are as 
follows: 
(a) authentic official documents; 
(b) official documents created underhand; and 
(c) other documents which are not official documents. 
1. Authentic official documents 
These documents are documents created by or in the presence of 
a public official who has the legal authority to create such a document with the 
.f, Flick, Geoffrey A. Federal Administrative Law (Sydney: The Law 
Book Company 1983) p. 48. 
0 
intenti n that it b an vid nee of l gal action or event contained th rein. 5 
Legally, these authentic official d cuments (akte resmi (otentik)) are perfect 
evidence (pembuktian yang sempurna, volledig bewijs) whi h means "when 
party presents an authentic documents a judge must accept it and assume that 
what was written therein did occur to the extent that the judge is not able to order 
further evidence. "6 
2. Official documents created underhand 
These documents are created and signed by the relevant parties with 
the intention that they be evidence of the event or legal action contained therein. 7 
These documents would be accepted as authentic documents if both parties 
admitted to the signatures on the documents, but if there is an objection, then the 
party which objects has to prove that the signature is falsified. 
3. Non-official documents 
Examples of non-official documents are writings and news from the 
departments (A mbtesberichten) that are related to the matter in dispute 
(Achriftelijke strukken). 8 The court can order the disclosure of such documents 
6 
7 
8 
Art. lOl(a). 
Marbun, .F. Peradilan Tata Usaha Negara (Yogyakarta: Penerbit Liberty, 
1988), p. 129. 
Art. IOI(b). 
Marbun op.cit. P· 130. 
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held y an admini trat r in a pr c cding. 9 The ourt may s nd th d curncnts 
fl r cxaminati n i th rc is an , llcgati n f fal dicati n of the documents and the 
pr cceding w uld be p stpon d until the criminal court makes a decision on the 
matt r. 10 
B. • xp l't vidence 
Article 102 defines expert evidence as the opinion of an expert 
given under oath at the hearing regarding the matters about which he or she is 
knowledgeable by virtue of his or her experience or knowledge. Under article 
103 the Panel Judge at the request of one or both parties may appoint one or 
several experts. Once appointed at the hearing the expert witness must deliver 
a report. both written and in oral form under oath or affirmation describing the 
truth to the best of his or her knowledge. 11 
Nevertheless articles 102 and 103 must be read subject to article 
88. Under article 88 the following people are prohibited to be a witness: 
Q 
10 
II 
(a) a person related by blood or marriage to one of the 
disputing parties· 
(b) the spouse or ex-spouse of one of the disputing parties; 
(c) children under the age of seventeen years; 
. (d) a person suffering from memory loss. 
Art. 85(2). (3). 
Art. 85(4). 
Art. 84(2). 
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n ha a duty to be a witness. Jf he failed to fulfil the 
duty with ut r a nablc justification when properly summoned the judge may 
rd r that th >.: itn s b c orted to the hearing by the police.12 However, if a 
' itnc s r id s ut ide the jurisdiction of the relevant court, he or she is not 
bliged t attend that court but may be examined by the court with jurisdiction 
ver the place f re idence of the witness. 13 
Even though every person has the duty to be a witness, that duty 
ubject to article 88. Besides, a person can also request for an exemption from 
becoming witness as provided for in article 89. According to this provision, the 
following people may reque t exemption from giving evidence: 
(a) Brothers and sisters and brothers-in-law and sisters-in-law 
of the disputing parties. 
(b) Every person who, because of status, occupation or office 
i obliged to maintain the confidentiality of anything 
related to the status, occupation or office . 
Article 104 states that a witness's opinion shall be considered to 
be evidence when it deals with matters which the witness has personally 
experienced, seen or heard . Article 94(1) further provides that each witness is 
o Jiged t , ear an oath in a court session attended by the di puting parties . 
12 
rt (2). 
IJ Art. 86( . 
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H wever, if a witnes i prevented fr m attending a hearing due to a legally 
acceptable bstacle, the judge with the assistance of the clerk shall go to the 
witne s' place of re idence t administer the oath or affirmation and hear and 
rec rd the evidence. 14 
D. Admi ions of the parties 
According to article 105, parties to the dispute may make 
admissions but once a party has made an admission, he or she could not revoke 
unless he or she has a convincing reason therefor. Whether there is a convincing 
reason or not, it is for the judge to decide. 
E. Knowledge of the judge 
Article 106 provides that the knowledge of the judge are facts 
which the Judge knows and the truth of which he is convinced. Based on the 
principle of active role of the judge in the administrative proceeding, the judge, 
if necessary, may visit and examine the relevant premises to eva luate the subject 
matter of dispute . A good example would be examining the factory which was 
alleged to have trespassed the boundary line in a dangerous condition. 15 
14 
IS 
Art. 94( ). 
Jndroharto, .H. Usaha Memahami Undang-undang Tentang Peradilan Tata 
Usaha Negara Buku II Beracara Di Pengadilan Tata Usaha Negara 
(Jakarta: Pustaka inar Harapan 1994) p. 203 . 
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F. Information whi h is common knowledge does not need to be proven 
This provision i included in Law No. 5 of 1986 in order to 
emphasi e that when there i absolute certainty there need not have to be further 
proof of evidence. An example of such a situation is that all government offices 
are closed on Sundays and public holidays. 16 
III. OB ERV ATIONS 
In Indonesia, though an administrative court judge is free to 
detennine the admissible evidence, yet Law No. 5 of 1986 contains provisions 
which restricts that freedom. It is difficult to comprehend why the restrictions 
are imposed. It is hoped that the said restrictions will be removed and a wider 
discretion along the I ine of the Australian AA TAct should instead be considered. 
16 Marbun, op.cit. p. 142-143. 
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I. INTRODUCTION 
One of the aims of establishing Administrative Courts in Indonesia 
Is to have a systematic way of providing legal protection for the citizens of 
Indonesia against administrative decisions. Thus it is important to understand the 
procedures in settling administrative disputes according to Law No. 5 of 1986. 
This chapter is devoted to discuss certain important principles in relation thereto: 
1. avenues to challenge administrative decision; 
2. rules of procedure; 
3. implementation of the court decision; and 
4. role of the administrative body in an administrative dispute. 
II. A VENUES TO SETTLE ADMINISTRATIVE DISPUTES 
As already discussed earlier, there are two avenues of resolving 
administrative disputes in Indonesia. 
95 
2 
3 
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Ace rdin article 47, the Administrative Court has the duty and 
auth rity l hear, de id and ttl all administrative dispute . However, if an 
r fficial i given the authority to settle disputes thr ugh 
dmini trati e review pr e then uch di putes must be resolved through the 
existing avenue f admini trative review. 1 The administrative court shall only 
c me into the picture after the relevant existing avenues of administrative review 
have been exhau ted . 2 It further provides that the Administrative Appeal Court 
has the duty and authority to hear, decide and settle at first instance 
administrative disputes falling under article 48. 3 However, a decision of the 
Administrative Appeal Court may be subjected to a request for cassation to the 
Supreme Court. Cassation is the appellate jurisdiction of the Supreme Court 
beyond which cases cannot go any further. This constitutes the first avenue of 
settling administrative disputes . 
Where there is no provision regarding administrative review 
process within the administration, then a complaint against an administrative 
decision may be made directly to the Administrative Court which would act as 
the court of fir t instance . 4 An appeal against the decision of the Administrative 
Art . 48(1). This refers to domestic remedies within the administration 
ex pre sly provided for by law. 
Art. 48(2) . 
Art . 50. 
5 
6 
7 
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urt may e made t the Admini trative Appeal Court. 5 The last stage f 
appeal i to reque t f, r a ca ati n to the Supreme ourt. This constitutes the 
econd avenue f re olving admini trative disputes . 
III. PRO • DURE 
A. TYPE OF PROCEDURE 
The rule of the procedure in the Administrative Court consist of 
material pr cedure and formal procedure. 
B. FORMALPROCEDURE 
1. Normal Procedure 
(1) Procedure prior to proceeding 
(a) Filing a claim 
A claim is defined as a request in the form of a demand to an 
Administrative Body or Official and submitted to a court for judgement. 6 The 
elucidation of article 53(1) explains that an individual or civil Jaw body which 
may make a complaint to challenge a decision of the administrative body as 
invalid or void if he or she feels that his or her interest has been injured by the 
administrative decision. In addition to that, the claimant may also claim 
damages, and in case of civil servants, a claim for rehabilitation. 7 
An. 51(1). 
Art. 1:5. 
Reinstatement. 
9 
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The pr cedure fi r filing a c mplaint against an administrative 
deci i n i pr vided in article 56, which i as follows: 
(1) The claim mu t consi t f: -
(a) the name, nationality, place of 
residence and ccupation of the claimant or 
hi r her representative; 
(b) the position and location of the 
defendant; 
(c) the basis of the claim and the matter 
which the Court is requested to decide. 
(2) When a claim is made and signed by a 
representative of the claimant, the claim must be 
accompanied by a valid delegation of authority. 
(3) The claim must, whenever possible, be 
accompanied by the Administrative decision 
disputed by the claimant. 
If the claim is signed by a representative of the claimant there 
must be a delegation of authority which may be made in writing or orally at a 
Court hearing. 8 If the delegation is made outside Indonesia, it must be made in 
a form complying to the law of the relevant country with the knowledge of the 
Representative of the Republic of Indonesia in that country and then translated 
into Indone ian language by an official translator. 9 
Art. 57(2). 
Art. 57(3) . 
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In the ca e f an illiterate claimant, a complaint can be made 
orally t the clerk (Panitia) who would assi t the claimant to put the matter in 
writing. A claimant mu t fulfil the requirements mentioned, failing which, the 
court may refuse t accept the claim. 10 
There are other requirements that need consideration- whether the 
matter under dispute could be resolved through administrative process and the 
limitation period in making a complaint. 
They are: 
The two avenues of settlement of administrative must be reiterated. 
(1) Direct settlement (langsung), which means, administrative 
remedy in the matter under dispute is not av~ilable within 
the administration. Thus, the matter is under the absolute 
competency of the Administrative Court. 
(2) Indirect settlement (tidak langsung), which means, 
administrative remedies are available in the matter under 
dispute. 
The two avenues of dispute settlement have already been discussed 
in Chapter IV. No further discussion thereon is necessary here save for one 
matter. One may ask why in ca e where administrative remedies are available 
10 Art. 97(7)(c). 
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within the admini trati n, the admini trative review process does not start at the 
Admini trativc urt ut at a higher level in the Administrative Appeal Court. 
he rati nalc i that during the d me tic administrative review process, the judge 
f the admini trative b dy ha air ady di posed of the matter based on both legal 
and policy rule . Thu , it i unnece sary to subject the dispute to the 
Admini trative urt becau e the administrative dispute has to go through again 
a more or les imilar process as in the administrative review process below. 
More ver, by requiring such a matter to go straight to the Administrative Appeal 
Court, it may also ave time and costs. 
(b) Fee 
Generally, the claimant must pay fees in advance. They are fixed 
by the Court Clerk when a complaint is filed in court. 11 Nevertheless, the 
claimant may submit an application to the court to waive the .fees. 12 The 
request must be made at the time the claimant submits his or her claim and shall 
be accompanied by an explanatory letter confirming their inability to pay which 
is written by the local or village headman of the applicant's place of residence. 13 
The explanatory letter must state that the claimant is genuinely unable to pay the 
fee . 1 The reque t must be checked and the approval declared by the court 
II 
12 
14 
Art . 59(1). 
rt . 60(1) . 
Art. 60(2). 
Art . 60(3). 
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before the hearing of the dispute and the declaration is final. 15 The declaration 
of the Court approves the claimant's request for waiver of the fees at first 
instance and it is also valid at the level of appeal and cassation. 16 
In filing a claim, the claimant must pay deposit on the fee which 
is actually a cash advance the amount of which would be determined by the court 
clerk. The cash advance is for the costs involved in adjudicating the disputes. 
According to art. 111, the Court costs comprised of the costs incurred by the 
Secretariat, witnesses, experts, interpreters, the costs of materials, holding a 
hearing in a place other than the Court room and other costs necessarily incurred 
in making the decision according to the Presiding Judge of the Session. Article 
4(2) of Law No. 14 of 1970 provides that a proceeding must be simple, fast and 
the fee is not burdensome (biaya ring an). 
(c) Registration of claim 
After the claimant has paid t}le fees, the claim shall be registered 
by the Court Clerk on the register of cases. 17 In line with Circular of the 
Supreme Court No. 2 of 1991 dated 9th July 1991, the deposit fixed by the Court 
Clerk must not be less than Rp 50,000. However, if there is a waiver offees, 
the claim would only be registered in the register of cases after the declaration 
of the Court 1:1pholding the claimant's request for a waiver. 
15 
16 
17 
Art. 61(1), (2). 
Art. 61(3). 
Art. 59(2). 
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(d) Preliminary procedure 
The term 'preliminary procedure' is not found in Law No. 5 of 
1986. It deals with the procedure of dismissal of a claim and the preparatory 
hearing. 
Dismissal procedure (Rapat Permusyawaratan, consultative meeting) 
This is a process whereby the court, through a consultative 
meeting may accept or dismiss a claim. According to article 62(1), the Chief of 
the Court in the consultative meeting which consists of the judges and clerk, has 
the authority to dismiss a claim if: 
18 
(a) the basis of the claim does not fall within the jurisdiction 
of the court. 
(b) the conditions contained in article 5618 have not been 
fulfilled by the claimant despite him or her having been 
informed and reminded of them. 
(c) the claim is not based upon reasonable grounds. 
(d) the demands made in- the claim have already been met by 
the administrative decision under challenge. 
(e) the claim was submitted prematurely or after the expiry of 
the prescribed time limit. 
The claim must contain: the identity, address and occupation of the 
claimant or his representatives; position and location of the defendant; the 
basis of the claim; the claim must beaccompanied by a valid delegation 
of authority if it is made by a representative and lastly, whenever 
possible, the claim must be accompanied by the Administrative Decision 
disputed by the claimant. 
103 
If the claim is dismissed, the claimant has the right to object by 
submitting an objection to the Administrative Court of first instance within 14 
days after the declaration is announced. 19 Such an objection shall be submitted 
in accordance with the provisions of article 56. 20 The objection shall be heard 
by the Court in short proceedings. If the objection is upheld by the court, the 
dismissal fails at law and the dispute shall be heard, decided and settled 
according to the normal proceedings . 21 However, there is no legal avenue to 
challenge the decision on the objection. 
Preparatory hearing 
Prior to the hearing of the investigation of the basis of the dispute, 
the judge is obliged to hold a preparatory hearing to clarify a claim which is 
ambiguous. 22 In the preparatory hearing, the judge:23 
19 
20 
21 
22 
23 
_ (a) is obliged to advise the claimant to improve the claim and 
complete it within a period of thirty days; and 
(b) may request an explanation from the Administrative Body 
or Official involved in the dispute. 
Art. 62(3)(a). 
Art. 62(3)(b). 
Art. 62(5). 
Art. 63(1) . 
Art. 63(2). 
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The above provision provides a form of assistance to gather 
information or data required during the proceeding. If the claimant fails to 
complete their claim within 30 days, the Judge may declare that the claim will 
not be accepted. 24 The decision of the Judge is not subject to legal challenge, 
but a fresh claim may be submitted. 25 
By way of comparison, it may be noted that in Australia, section 
34 of the AAT Act allows the Tribunal to hold a preliminary conference with the 
parties of the dispute, if it thinks desirable to do so. In the conference, the 
parties may come to an agreement as to the terms of the decision of the Tribunal 
in the proceeding that would be acceptable to the parties. However, in reaching 
a decision, the AAT is not bound by any agreement reached by the parties at a 
preliminary conference as its function is to review the decision of the 
administrator, not the reasons for that decision, and to make up its own mind as 
to what de~isions should be made. 26 It must be noted that the Indonesian 
preparatory hearing procedure appears at le~st to be slightly more attractive than 
the Australian procedure. 
24 
25 
26 
Art. 63(3). 
Art. 63(4). 
Flick, Geofrey A. Federal Administrative Law (Sydney: The Law Book 
Company Limited, 1983), p. 49. 
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(e) Fixing the hearing date 
Within 30 days after the claim is registered, the Judge shall specify 
the date, time and place for hearing and the Judge shall order the parties to the 
dispute to attend the hearing at the date, time and place mentionedY In fixing 
the date of hearing, the Judge shall consider the distance between the venue of 
the hearing and the place where each party resides . 28 
(f) Summoning of parties 
Subsequent to the fixing of the hearing date, the Judge will make 
an order for the parties to the dispute to attend the hearing . A letter of notice 
together with a copy of the claim is given to the defendant informing him or her 
that the claim may be answered in writing. 29 The time period between the 
summoning of the parties and the date of the hearing shall not be less than six 
days, unless if the dispute must be heard with rapid procedure. 30 The 
summoning of the disputing parties shall be considered valid at the time each 
party has received the summons by way of a registered letter. ~' 
But if one of the parties resides outside the country, the court shall , 
issue a summons specifying the hearing date and a copy of the claim to the 
27 Art. 59(3) . 
28 Art. 64(1) . 
29 Art. 59(4). 
30 Art. 64(2). 
3! Art. 65. 
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Department of Foreign Affairs of the Republic of Indonesia. 32 The Department 
shall then deliver the summons and a copy of the claim through the 
Representative of the Republic of Indonesia in the territory where the defendant 
resides. 33 The officials of the Representative of the Republic of Indonesia are 
obliged to report to the relevant Court within a period of seven days from the 
issue of the summons. 34 
(2) Proceeding in open court 
(a) General procedure 
Hearing then ensues. For the purpose of hearing, the Presiding 
Judge of the session shall open the session and declare it open to the public. 35 
If the judge fails to make such a declaration, the Court decision may be declared 
as void in law. 36 But, if the Judicial Council considers that the dispute involves 
public order or national security, the session may be declared closed to the 
public. 37 
During the hearing, the Presiding Judge shall read the contents of 
the claim and letter containing a reply to it, but if there is _?O letter of reply, the 
32 
33 
34 
35 
36 
37 
Art. 66(1). 
Art. 66(2). 
Art. 66(3). 
Art. 70(1). See also s. 35 of the Australian AAT which has a more or 
less similar provision. 
Art. 70(3). 
Art. 70(2). 
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defendant shall be given the opportunity to submit a reply. 38 After the contents 
of the claim and the letter of reply has been read, the judge shall give the 
opportunity to the disputing parties to clarify any matters raised by either 
party. 39 
The claimant is then given the opportunity to alter the reasons 
underlying his or her claim up to the·.counter plea (replic) stage, but he or she 
must have sufficient reason to do so and that such an alteration will not prejudice 
the interests of the defendant. 40 The evaluation whether the claimant has 
sufficient reason shall be made by the Court. 41 The same applies to the 
defendant up to the rejoinder (duplic) stage. 42 The primary aim in allowing 
alteration to be made is to clarify the main issue in the dispute. 
Generally, the claimant is allowed to retract his or her claim any 
time before the defendant submit his or her reply. 43 However, if the defendant 
has submitted his or her reply to the clai_m, retraction of the claim by the 
claimant shall only be permitted by the Court with the consent of the 
defendant. 44 
38 
39 
40 
41 
42 
43 
44 
Art. 74(1). 
Art. 74(2). 
Art. 75(1). "Counter plea" means reply to counter claim. 
Ibid. 
Art. 75(2). "Rejoinder" means rebuttal. 
Art. 76(1). 
Art. 76(2). 
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In each hearing, the clerk must prepare and keep minutes thereof 
as an official report which could not be challenged save where it is proven to the 
contrary . 45 The mandatory procedure on minutes of hearing had been decided 
by the Supreme Court in a matter No. 223K/Sip/1975 between Dirik Moningka 
dkk v Corenus Leornadus Adrianus Wakking and Pieterus Rarung. 46 In that 
case the court held that if there is any failure to follow that procedure, the 
decision would be taken to be made not on proper procedure and, consequently, 
the relevant court must conduct a re-examination and make a fresh decision 
based on the minutes. 47 
(b) Intervention 
Intervention is the participation of a third party in the dispute of 
another party . Intervention may happen during the hearing stage48 or during the 
implementation of the legally enforceable Court decision. 49 According to the 
elucidation of article 83(1) and (2), any person or civil law body may participate 
in the dispute of another party currently bejng heard by the Court. This may 
happen in three ways : 
45 
46 
47 
48 
49 
Hadjon, et al., op.cit. , p. 349 . . 
Ibid. 
Ibid. 
Art. 83. 
Art. 118. 
109 
(1) The third party may on their own initiative, wish to defend 
his rights and interests from being prejudiced by the 
decision of the Court in the proceeding. 50 The applicant 
must submit an application to the Court requesting for an 
intervention. 51 The request may be granted or refused by 
the Court in a decision included in the report of the 
hearing proceedings. 52 If the request is granted by the 
Court, the third party is an independent party known as 
intervener. 53 But if the request is rejected by the Court, 
the decision is not subjected to an independent right of 
appeal, but must be appealed in conjunction with an appeal 
against the final decision on the main claim. 54 
(2) A third party may also join in the hearing proceedings by 
a request made by either the claimant or defendant in the 
dispute. 55 If the request is made by the claimant, the 
third party stands as an 'intervener- second claimant'. On 
the other hand, if the request is made by the defendant, the 
third party stands as 'an intervener- second defendant' .56 
(3) A third party may join in the hearing proceedings on the 
Judge's initiative . 57 
Although article 83 allows intervention by a third party in a 
proceeding, the use of this article is limited by specific legal provisions. 
50 Elucidation of art. 83 . 
51 Ibid. 
52 Ibid. 
53 Art. 83(2). 
54 Art. 83(3). 
55 Ibid. 
56 Ibid. 
57 Art. 83(1). 
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According to Indroharto, 58 there are differences between the application of the 
intervention procedure in the civil law and the procedure in Law No. 5 of 1986. 
In the civil procedure the third party may join in the proceeding and stands as an 
intervener-claimant II or intervener-defendant II regardless of their status. But, 
in the Administrative Courts procedure, a third party who is an individual or civil 
law body may only intervene in the hearing proceedings as intervener-claimant 
II and a third party who is an Administrative body or official may only stand as 
intervener-defendant II. This is due to the provisions in articles 1:4, 1:5 and 1:6 
of Law No. 5 of 1986 which provide that the claimant is an individual or civil 
law body, while the defendant is the Administrative body or official. 
The case of Tjoeng Nie Shao v Kepala Dinas Perumahan Daerah 
Khusus Ibukota Jakarta, Firina, Harco and P.T. Harco Indah59 illustrates the 
application of article 83(1). In that case Harco was made the intervener-defendant 
I while P.T. Harco Indah was the intervener-defendant II. However when the 
case was brought before the Supreme Court, the court held that the intervention 
of the intervener defendant I and II was contrary to Article 83 of Law No. 5 of 
1986. This was because even though the intervention was made on the initiative 
of the Judge but based on the complaint made which formed the basis of the 
dispute, the intervention was made by the claimant itself. Therefore Harco and 
58 
59 
Indroharto, "Beberapa cacatan khusus tentang pasal 83 UU No. 5 Tahun 
1986", Gema Peratun Year II No. 3 January 1994, p. 69. 
Reg. No . 21K/TUN/1992. 
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P. T. Barco Indah could not stand as intervener-defendant I and II. They should 
stand as witnesses. 
Indroharto further explains that different procedures applies in the 
civil and Administrative Court. 60 In the civil court procedure, the decision of 
the court binds only the parties to the disputes and it is a dictum from the civil 
court that orders the parties to the disputes to obey the court decision. On the 
other hand, in the Administrative Court procedure, such a dictum is not necessary 
because an Administrative Court decision has the affect of a public law decision 
which is general in nature and binds everyone (erga omnes). 
(c) Scrutinising dispute documents 
According to article 81, the claimant, defendant and their legal 
advisors may scrutinise the disputed documents and other relevant official 
documents within the secretariat and make any extracts thereof which they 
require with the permission of the Court. The elucidation of article 81 further 
explains that the party may scrutinise the documents before, during or after the 
hearing, and after the decision of the dispute. The parties involved may, using 
their own money, make copies of or extracts from any documents of their case 
with the permission of the Court. 61 
60 
61 
!d., p. 70. 
Art. 82. 
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If there is a request for an appeal against a decision on 
administrative dispute by the Administrative Court, at the most 30 days after the 
request is registered, the clerk shall inform the two parties that they may see the 
case file at the office of the Administrative Court 30 days after receiving the 
information. 62 A copy of the decision, the report of proceedings, and other 
relevant documents must be sent to Clerk of the Administrative Appeal Court 
within 60 days of the request for leave to appeal. 63 
Article 141 provides that the Clerk is responsible for the 
management of case files, decisions, documents, official documents, registers, 
case fees, third party deposits, valuable documents, evidence and other 
documents held by the secretariat, and no registers, notes, minutes, report of 
proceedings and case file may be removed from the secretariat office except with 
the permission of the Court or under provisions of law. 
(d) Administrative Court decision 
When the hearing of an administrative dispute has been completed, 
the parties involved in the dispute will be given an opportunity•to submit their 
respective conclusions. 64 Thereafter, the Court shall adjourn the sitting and the 
62 
63 
64 
Art. 126(1). 
Art. 126(2). 
Art. 97(1). 
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bench is given the opportunity to consult in closed session and evaluate all the 
evidence relevant to the case. 65 
The decision arrived at during the consultation of the bench guided 
by the Presiding Judge of the Bench shall represent the product of unanimous 
consensus . 66 But if such unanimous consensus is not possible, the decision shall 
be determined based on the decision of the majority of the bench known as 
permuafakatan bulat. However, if the consultations failed to achieve a decision, 
the consultation process shall be postponed until the subsequent consultative 
meeting of the bench. 67 If in the subsequent consultative meeting the bench 
failed to achieve a majority decision, then the final decision of the Presiding 
Judge of the Bench shall be decisive . 68 The Court may deliver the decision in 
a public session on the same day or postpone it to another day but the Court must 
inform the parties involved. 69 
65 
66 
67 
68 
69 
70 
-
The decision of the Court may be in the form of: 7 
(a) rejection of the claim (ditolak) which means the decision 
of the administrative body stands; 
Art. 97(2). 
Art. 97(3). 
Art. 97(4). 
Art. 97(5). 
Art. 97(6). 
Art. 97(7). 
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(b) Upholding the claim which means not allowing the 
decision of the administrative body either as a whole or in 
parts; 
(c) refusal to accept the claim (tidak diterima) which means 
the claim has not fulfilled the conditions required; or 
(d) dropping of the claim (gugur) which means all the parties 
or person authorised failed to attend the hearing as 
specified after being reasonably informed. 
If the claim is upheld, the Court may specify the following 
obligations: 71 
(a) revocation of the Administrative Decision under dispute; 
(b) revocation of the Administrative Decision under dispute 
and the substitution of a new Administrative Decision; or 
(c) in the case of a claim based upon article 3 (failure of 
Administrative body to make a decision), the making of an 
Administrative Decision. 
An additional order may be granted, I.e., an order of 
-
compensation, 72 and in the case of a dispute regarding the public servant, a 
rehabilitation order. 73 
71 
72 
73 
Art. 97(9). 
Art. 97(10) . 
Art. 97(11). Rehabilitation order is an order of reinstatement. 
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The decision of the Court shall be announced at a public sitting74 
and failure to comply with this provisions shall result in the Court's decision 
being invalid and without the force of law. 75 If one or both parties are not 
present when the Court announced its decision, a copy of the decision shall be 
forwarded by registered letter to the relevant party by order of the Court. 76 The 
decision of the Court must contain: 77 
74 
75 
76 
77 
(a) A heading of: 
"In the Name of Justice Based on a Belief in One Almighty 
God"; 
(b) the name, office, nationality, place of residence or location 
of the parties in the disputes; 
(c) a precise summary of the claim and the reply of the 
defendant; 
(d) a consideration and evaluation of all evidence submitted 
and all matters arising in the course of the hearing of the 
dispute; 
(e) the legal reasoning forming the basis of the decision. 
According to article 23:1 _9f Law No. 14 of 1970, the 
decision must include the relevant provisions«Qf the written 
law and the relevant sources of unwritten law that have 
been taken into account in the making of the decision. 
Failure to comply with this requirement shall render the 
decision of the Court invalid; 
Art. 97(6) and art. 108(1). 
Art. 108(3). 
Art. 108(2). 
Art. 109. 
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(f) awarding order and costs. The Court must consider all 
claims made in the complaint, determine the amount and 
who would incur the costs of the dispute. Included in the 
computation are clerical, stamp, witness costs (costs of 
maximum five witnesses shall be incurred by the party that 
lost) and the costs of examination of premises. 78 The total 
costs which are to be paid by the claimant or the defendant 
shall be noted in the final orders of the Court; 79 and 
(g) further particulars encompassing the day and date of the 
decision, the names of the Judges on the bench, the name 
of the Clerk and a summary of the attendance or non-
attendance of the parties must be furnished. 
Failure to comply with the requirements mentioned may render the 
Court decision void . 80 Within 30 days of the announcement of the Court 
decision, the decision must be signify by the Judge who made the decision, and 
the Clerk of the hearing . 81 If the Judge of the Bench, or in the case of a hearing 
with rapid procedure, the Judge of the Session, is unable to signify the decision, 
it shall be signed by the Chairperson of the Court with a statement that the 
relevant Judge is ·prevented from signing. 82 If Members of the Judicial Bench 
(Hakim Anggota Majelis) were prevented from· signing the de~ision, it shall 
be signify by the Presiding Judge of the bench with an explanation that the 
relevant Judges were unable to signify. 83 
78 Hadjon, et al., op.cit., pp. 356-357. 
79 Art. 112. 
80 Art. 109(2). 
81 Art. 109(3). 
82 Art. 109(4). 
83 Art. 109(5). 
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It must be noted that in the light of the above discussion there are 
a number of mandatory requirements relating to the making of a decision which 
may render a decision made invalid. 
2. Extraordinary Procedure 
Under Law No. 5 of 1986, the extraordinary procedure consists 
of two types, i.e., first, the rapid procedure (acara cepat) and second, the short 
proceedings (acara sing kat). The extraordinary procedure has the advantage of 
providing a speedy process in the settlement of an administrative dispute. 
Nevertheless, this procedure may run the risk of arriving at a decision not based 
on strong facts due to time constraint as compared to the normal procedure. The 
only ground that justifies a request for an extraordinary procedure is the urgency 
of the matter. Whether there exists a state of urgency or not is for the 
Administrative Court Judge to decide. 
( 1) Rapid procedure 
A claimant may request for a rapid procedure in his or her claim, 
provided he or she has sufficient urgent interests in the matter. 84 The Court is 
then given 14 days to decide whether to grant or reject the request. 85 The 
determination is not subject to appeal, 86 and thus rendered the determination as 
a final decisiqn made by the Court of first instance. If the request is granted, the 
84 
85 
86 
Art. 98(1). 
Art. 98(2). 
Art. 98(3). 
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Judge, within seven days after the determination, shall fix the day, time and 
place for the hearing without the preparatory investigation procedure. 87 The 
hearing of the rapid procedure shall be presided by a single Judge. 88 The 
parties in the disputes are given not more than fourteen days to reply and produce 
evidence. 89 
(2) Short proceedings 
Short proceedings may arise in two situations. First, when there 
is an objection and secondly, if there is an extreme urgency that the interest of 
the claimant would be seriously prejudiced if the administrative decision is 
implemented. 90 An objection may arise if the consultative meeting rejected a 
claim and it may be submitted to the Court within fourteen days after the 
declaration is announced. 91 The submission made must be in accordance 
with the provisions of article 56. 92 The objection shall then be heard in the short 
proceedings. 93 
87 Art. 99(2). 
88 Art. 99(1). 
89 Art. 99(3). 
90 Hadjon, et al., op.cit,. p. 360. 
91 Art. 62(3)(a). 
92 Art. 62(3)(b). 
93 Art. 62(4). 
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Generally, under article 67, a claim shall not result in the 
postponement or stay of the execution of the decision of the administrative 
decision or administrative action. But the claimant may, however, submit a 
request that the implementation of the administrative decision be postponed for 
the duration of the administrative proceedings until there is a legally enforceable 
Court decision. 94 A request for such a postponement must be stated in the 
claim on the ground that there is an extreme urgency that the interests of the 
claimant would be seriously prejudiced if the administrative decision under 
challenge is implemented. 95 But the request for such a postponement shall not 
be granted if public interest compels the implementation of the decision. 96 
C. HEARING AT THE APPEAL LEVEL 
A decision of the Administrative Court is appealable to the 
Administrative Appeal Court by both the claimant and the defendant. 97 To file 
an appeal, the pro_cedure prescribed by Law No. 5 of 1986 has to be followed. 
Within fourteen days after the Court decision, the_ appellant shall make a request 
for leave to appeal and submit it in writing to the Administrative Court which has 
made the decision. 98 The request for leave to appeal shall be accompanied by 
9-1 Art. 67(2). 
95 Art. 67(4)(a) . 
96 Art. 67(4)(b). 
97 Art. 122. 
98 Art. 123(1) . 
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an advance payment of costs, the amount of which is determined by the Clerk. 99 
The request shall be registered by the Clerk in the register of cases and the Clerk 
shall inform the party against whom the appeal is lodged of the request. 1 At the 
most, 30 days after the request for leave to appeal is registered, the Clerk shall 
inform both parties that they may see the case file at the office of the 
Administrative Court 30 days after receiving the information. 2 A copy of the 
decision, the report of the proceedings and other relevant documents must be sent 
to the Clerk of the Administrative Appeal Court within 60 days of the request for 
leave to appeal. 3 
Hearing of the appeal shall be presided by at least three judges.4 
If the Administrative Appeal Court considers that the hearing by the 
Administrative Court was incomplete, it may hold its own session to hold a 
supplementary hearing or order the relevant Administrative Court to undertake 
the supplementary hearing. 5 
-The appellant may withdraw his or her request for leave to appeal 
before the Administrative Court makes a decision on the request and the request 
99 Art. 123(2) . 
Art. 125 . 
2 Art. 126(1). 
3 Art. 126(2). 
4 Art . 127(1). 
5 Art. 127(2) . 
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could not be resubmitted even though the time period for such a submission has 
not expired. 6 
Finally, article 130 provides that when a party has accepted the 
decision of the Administrative Court, he or she could not retract the statement 
even though the time period for submitting a request for leave has not yet 
expired. 
Under the common law system, appeal against the decision of the 
High Court on an administrative dispute lies to the Court that has the appellate 
jurisdiction to hear civil matters. Very often, it is the Court of Appeal. In 
Australia, section 44(1) of the AAT Act provides that a party to a proceeding 
before the Tribunal may appeal to the Federal Court of Australia only on the 
question of law. However, the proceedings are not an appeal in the strict sense 
because the appe~l lies within the original jurisdiction of the Federal Court. 7 
D. HEARING AT THE CASSATION LEVEL 
Any further appeal to the Supreme Court is by way of a cassation. 
Cassation means the jurisdiction of the highest court, beyond which there is no 
further appeal, to quash any unjust or illegal act or decision. In Indonesia the 
highest court. of appeal is the Supreme Court. As in France, the Cour de 
6 
7 
Art. 129. 
Drake v Minister for Immigration and Ethnic Affairs (1979) 2 A.L.D. 60 
at 61-62, per Bowen C.J. and Deane J. 
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Cassation is the highest court of appeal. A request for a cassation to the 
Supreme Court may be made for a final and the highest level decision. 8 The 
procedure for the cassation hearing shall be in accordance with the provisions of 
article 55(1) of Law No. 14 of 1985 .9 According to article 55(1), the cassation 
is the hearing of disputes exercised by the Appellate Religious Jurisdiction or 
Administrative Jurisdiction of the Supreme Court. 
An application for a cassation could only be made once 10 and the 
procedures are governed by articles 46 to 53 of Law No. 14 of 1985. According 
to article 46(1), the application may be oral or in writing and must be made by 
the parties to the dispute. Nevertheless, the Attorney-General may also make 
such an application on the ground of public interest. 11 
The application must be made through the Clerk of the first 
instance that decides the matter within fourteen days after the announcement of 
the decision to the applicant. 12 Upon the expiry of the fourteen-day period, there 
can be no application for a cassation hearing because it is presumed that the 
parties in the disputes have accepted the decision. 13 In Kepala Dinas Perumahan 
8 
9 
10 
II 
12 
13 
Art. 131(1). · 
Art. 131 (2). 
Art. 43(2) of Law No. 14 of 1985. 
Art. 46(1). 
Ibid. 
Art. 46(2). 
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Daerah IJ v Ny. M and others, 14 the request for a cassation to the Supreme 
Court was rejected because the application was made after the lapse of 14 days 
period. 
If there is an application for a cassation, after the payment for the 
costs of the cassation, the application shall be registered on the same day by the 
Clerk in the register of cases. The Clerk shall make a cassation application 
together with other documents in the dispute. 15 At the most, within seven days 
after the application of the cassation has been registered, the Clerk must inform 
the defendant in writing of the application. 16 Within fourteen days after the 
application has been entered in the register of cases, the applicant must submit 
a summary for a cassation (memori kasasi) which states the grounds of 
application. 17 The Clerk shall signify the acceptance of the summary for a 
cassation and a copy thereof shall be given to the defendant within 30 days after 
the acceptance. 18 }he defendant then has the right to submit a counter statement 
to the Clerk within 14 days after receipt. 19 
14 
15 
16 
17 
18 
19 
. ... 
Supreme Couit decision Reg. No. 7K/TUN/1992. 
Art. 46(3). 
Art. 46(4). 
Art. 47(1). 
Art. 47(2). 
Art. 47(3). 
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After receiving the summary for a cassation and counter statement, 
if any , the Clerk within 30 days, must submit the cassation application, the 
summary for a cassation, the counter statement and the dispute documents to the 
Supreme Court. 20 The Clerk of the Supreme Court shall then register the 
application in the register of cases allotting a number to each application 
according to the date of acceptance and make a brief statement of its contents and 
report the matter to the Supreme Court. 21 
The application for a cassation may be withdrawn before the 
application is heard by the Supreme Court. 22 However, a fresh application on 
the same matter could not be made even though the time period for submitting 
an application for a cassation has not expired yet. 23 
After the registration for a cassation, the Supreme Court shall hear 
the matter based on the documents (surat-surat) produced before it without the 
presence of parties or witnesses in the dispute. 24 Nevertheless, if the Court 
feels that it is necessary to hear personally the parties or witnesses involved, then 
they would be called before the Supreme Court; or the Supreme Court may direct 
the Administrative Court or the Administrative Appeal Court that decided the 
20 Art . 48(1). 
21 Art. 48(2). 
22 Art. 49(1). 
23 Ibid. 
24 Art. 50(1). 
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matter earlier to hear the parties or witnesses . 25 If the Supreme Court itself 
hears the matter and nullifies the decision of the Court below, the Supreme Court 
will follow the mles of evidence followed by the Court of first instance. 26 
If the Supreme Court accept the cassation application based on the 
ground that the lower Courts do not have the power or have exceeded the 
power, 27 the Supreme Court may refer the matter to the other Court that has 
jurisdiction to hear and decide the matter. 28 But if the Supreme Court accepts 
the cassation application on the ground that the lower Court has erred in law or 
has acted contrary to the law; or has been negligent to in applying the conditions 
imposed by law and the law provides that the negligent act shall nullify the 
decision made, 29 the Supreme Court itself must decide the matter 
accordingly. 30 
In making the decision, the Supreme Court is not bound by the 
grounds submitted by the applicant in the cassation and may use other legal 
-grounds. 31 A copy of the decision shall be given to the Chief of the 
25 Ibid. 
26 Art. 50(2). 
27 Refer to art. 30(a) . 
28 Art. 51(1). 
29 Refer to art. 30(b),{c). 
30 Art. 50(2). 
31 Art. 52. 
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Administrative Court (of the first instance) that decided the matter. 32 The 
parties to the dispute shall be informed of the Supreme Court decision within 30 
days after the Chief of the Administrative Court of first instance has received the 
decision and the dispute documents from the Supreme Court. 33 
Under the common law system, the second stage of appeal is still 
te1med as appeal, but it is made to the higher court. As for example, in England 
an administrative decision by the Court of Appeal could be appealed against to 
the House of Lords which hears the appeal in its appellate jurisdiction. In 
Malaysia, the Federal Court is the apex court of appeal. From the above 
discussion, the Supreme Court of Indonesia also enjoys appellate jurisdiction 
through cassation. Its role is similar to that played by the Malaysian Federal 
Court or the House of Lords of England so far as administrative disputes are 
concerned . The court's decision could be based not only on the grounds 
submitted but also on other legal grounds. 
E. REVIEW BY THE SUPREME COURT 
Only the Court's decision that legally has the force of law may be 
reviewed by the Supreme Court. The law governing the review process was first 
introduced in article 15 of Law No. 19 of 1964 which was later replaced by Law 
No. 14 of 1~70. 34 It must be stressed here that this process is distinct and 
separate from the appellate jurisdiction of the Supreme Court discussed above. 
32 
33 
34 
Art. 53(1). 
Art. 53(2). 
Art. 21. 
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According to article 21, parties with interests may apply to the 
Supreme Court for a review of a Court decision, either civil or criminal, which 
legally has the force of law. The review procedure is further regulated by Law 
No. 14 of 1985 in articles 28, 34 and articles 66 to 77. 
Article 28(1)(c) provides that the Supreme Court has the 
jurisdiction to hear and decide an application for a review against the decision of 
the Court below that legally has the force of law. The principles of review are 
as follows: 
35 
36 
37 
38 
(1) The Supreme Court hears and decides an application for a 
review in the first and final instance against a court's 
decision that legally has the force of law. 35 
(2) The application for a review shall only be made once. 36 
(3) The application for review may not postpone or terminate 
the execution of the Court's decision. 37 
(4) The application of a review may be withdrawn by the 
applicant before the decision on the review is made and the 
application may not be resubmitted. 38 
Art. 34. 
Art. 66(1). 
Art. 66(2). 
Art. 66(3). 
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The procedure regarding the review against a decision within the 
Administrative Jurisdiction are provided in articles 67-75 of Law No. 14 of 
1985.39 Article 67 provides that an application for review against Administrative 
Court's decision may only be made on the following grounds: 
(a) When a decision is based on a forgery or fraud committed 
by the defendant after the decision was made, or based on 
evidence which the judge discovered later that it has been 
falsified; 
(b) When, after the dispute has been decided, there is new 
evidence which was not available when the matter was first 
heard; 
(c) When the Court makes a decision on a matter which is 
not claimed or exceeded what has been claimed; 
(d) When part of the claim has not been decided by the court 
without reasons; 
(e) When the Court of the same instance makes conflicting 
decisions on cases involving the same issues; and 
(f) . when the judge has made a mistake or an error in the 
decision. 
An application for review of the decision must be made by the 
parties to the dispute, or by his or her heir or representatives. 42 If, during the 
hearing process, the applicant dies, his or her heir shall continue with the 
application. 41 
39 
40 
41 
Art. 77(1). 
Art. 68(1) . 
Art. 68(2) . 
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The time period for the application for a review is 180 days. The 
time period commences depends on the grounds applied for, which are as 
follows: 
(a) If the ground of application is based on forgery or fraud, 
the time period starts as from the time the forgery or fraud 
is made known, or ever since the decision of the civil 
Judge which has the force of law. 42 
(b) If the ground of application is based on Article 67(b), the 
time period starts as from the day the new evidence is 
discovered. 43 
(c) 
(d) 
If the grounds of application are based on article 67 (c), 
(d), and (f), the time period starts from the day where 
there is a decision which has the force of law and the 
parties to the dispute have been informed . 44 
If the ground is based on article 67(e), the time period 
starts from the delivery of the final decision and the 
contradictory decision which has the force of law and the 
decision has been made known to the parties to the 
dispute . 45 In making an application for a review, the 
applicant incurs the costs for the review proceedings. 46 
After the application has been received, the Clerk must, within 14 
days, send a copy of the application to the defendant with the following 
objectives: 47 
42 Art. 69(a). 
43 Art. 69(b) . 
44 Art. 69(c). 
45 Art. 69(d). 
46 Art. 70(1). 
47 Art. 72(1) . 
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(a) if the application for review is based on the grounds 
provided in article 67(a) or (b), to give the defendant an 
opportunity to make a reply; and 
(b) if the application for review is based on the ground 
provided in any of the paras from paras (a) to (t) of article 
67, the purpose is to provide information. 
The defendant is then given 30 days to make a reply after 
receiving the copy of the application for a review. 48 The letter of reply shall 
be sent to the Court of first instance that decides the matter and the Clerk shall 
certify an acceptance of the letter of reply and a copy of the letter shall be given 
to the applicant for information. 49 
The Clerk, within 30 days, shall send the application, complete 
with the dispute documents together with the costs of the proceeding, to the 
Supreme Court. 50 There is no correspondence between the applicant and the 
other party (respondent) with the Supreme Court. 51 
The Supreme Court has the power to order the Administrative 
Courts that heard the dispute during the first instance or during thf appeal stage, 
to hold a supplementary hearing or request for all the evidence and its 
48 
49 
50 
51 
Art. 72(2). 
Art. 72(3). 
Art. 72(4) . 
Art. 72(5). 
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considerations. 52 After the execution of the Supreme Court order, the relevant 
Court shall immediately send a copy of the report of the supplementary hearing 
together with the considerations referred to in article 73(1) to the Supreme 
Court. 53 The Supreme Court may: 
(1) accept the application for review and nullify the decision 
reviewed and hold its own hearing and make its own 
decision on the dispute; 54 or 
(2) reject the application for review if the Supreme Court is of 
the opinion that there is no ground for intervention. 55 
In Dr. Ali Yunasri Siregar v Kepala Kantor Wilayah Department 
Perdagangan Propinsi Sumatera Utara,56 the claimant relying on article 132, 
applied for a reconsideration on the decision of the Administrative Court in 
Medan dated 22.5.1991. The Administrative Court in its decision had not 
accepted claimant's claim on the ground that the claim was not based on 
acceptable grounds as provided in article 62(1)(c). In this case the object of 
. 
dispute was a memorandum No. 1485/02-/TU/IV/91 dated 2.4.1991 from the 
defendant to the claimant. The Supreme Court in considering the review 
application ruled that the decision of the Administrative Court was based on the 
52 
53 
54 
55 
56 
Art. 73(1). 
Art. 73(3) . 
Art. 74(1). 
A11. 74(2) . 
Supreme Court decision Reg. No. 1 PK/TUN/1991. 
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article 62(1)(e) and article 55 of Law No. 5 of 1986. The Supreme Court further 
considered that based on article 62(3) the decision against the dismissal could be 
objected and according to article 62(6), there is no legal avenue to challenge the 
decision on the objection. Thus, the Supreme Court held that the application for 
a review from the claimant could not be entertained. 
Lastly, in making a decision, the Supreme Court must give its 
reasons. 57 The Supreme Court shall then send a copy of the decision on the 
review to the Administrative Court and within 30 days to the applicant and also 
to inform the defendant by giving him or her a copy of it. 58 
The review process by the Supreme Court is separate and distinct 
from the normal process of settling administrative dispute to the Administrative 
Courts structure as discussed earlier. 
F. RECAPITULATION 
Under Law No. 5 of 1986, if domestic remedies are available, an 
administrative dispute must be resolved within the administration fiJst and if there 
is an appeal against the decision, the matter is brought before the Administrative 
Appeal Court that acts as court of first instance . The decision of the 
Administrativ~ Appeal Court may be further subjected to a request for cassation 
to the Supreme Court. On the other hand, if no domestic remedy is available, 
57 
58 
Art. 74(3). 
Art. 75. 
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an administrative dispute shall be brought before the Administrative Court which 
acts as a court of first instance. 
The rules of procedure in the Administrative Court consists of 
material procedure and formal procedure. The formal procedure includes normal 
procedure and extraordinary procedure. The extraordinary procedure provides 
for a speedy process in the settlement of an administrative dispute. 
A decision of the Administrative Court is subjected to an appeal 
to the Administrative Appeal Court by both the claimant and the defendant and 
it must be presided by at least three judges. 
Then a further appeal could be made to the Supreme Court by way 
of cassation. The cassation hearing process is regulated by Law No. 14 of 1985. 
Finally, the court's decision that has the force of law may be 
reviewed by the Supreme Court and the reviewing process is regulated by Law 
No. 14 of 1970. 
IV. IMPLEMENTATION OF THE COURT DECISION 
A. General 
According to Law No. 5 of 1986 only the Court decision which 
has received the force of law can be enforced. 59 This refers to the final 
59 Art. 115. 
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decision at the end of an administrative proceeding. Prior to the implementation 
of the Court decision, the Clerk shall, within 14 days from the day the decision 
is legally enforceable, send a copy thereof to the disputing parties by registered 
letter by order of the Chairperson of the Court which heard the case at first 
instance. 60 A party who has a direct interest in the Court decision may also 
request for an official copy thereof provided he or she bears the cost thereof. 61 
If a claim is upheld, the Court's decision may specify any of the 
following obligations which must be undertaken by the Administrative body that 
made the decision: 
60 
61 
62 
63 
64 
65 
66 
(a) revocation of the administrative decision under dispute; 62 
(b) revocation of the administrative decision under dispute and 
the substitution of a new administrative decision; 63 
(c) if the claim is based on the failure of the Administrative 
- Body to make a decision when it is their obligation to do 
so, the making of an administrative decision; 64 
(d) to pay compensation; 65 or 
(e) rehabilitation. 66 
Art. 116(1) and its elucidation. 
Art . 113(2) . 
Art. 97(9)(a) . 
Art. 97(9)(b). 
Art. 97(9)(c) . 
Arts. 97(10) and 120. 
Arts. 97(11) and 121. 
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In HU v Panitia Penyelesaian Perselisihan Perburuhan Pusat 
{P4P), 67 the claimant's employment was terminated by P.T. ECl. The dispute 
of this case was regarding the effective date of termination of the claimant. The 
matter was brought to the Department of Manpower and the Regional Committee 
decided that the effective date of termination was 11.2.1989. The claimant made 
an appeal to the Central Appeal Committee, the defendant, but the Central 
Appeal Committee upheld the decision of the Regional Committee. The claimant 
then brought the matter to the Administrative Appeal Court. The Administrative 
Appeal Court held that the decision of the defendant as invalid and void. In its 
decision the Administrative Appeal Court ordered the defendant to revoke its 
decision and make a new order which stated that the termination was effective 
on 11.2.1989. Still not satisfied, the claimant made a further request for cassation 
to the Supreme Court. The Supreme Court rejected the application of cassation 
by the claimant and improved the decision of the Administrative Appeal Court, 
inter alia, by ordering the defendant to revoke its decision and make a new 
decision on the effective date of termination of the employment cqntract. The 
important principle emerged therefrom is that the Administrative Appeal Court 
only has the power to order the administrative body to make a new decision and 
the content of the new decision must be decided by the administrative body 
concern, not the Administrative Appeal Court. 
67 Reg. No. 4K/TUN/1992. 
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B. Failure to implement the Court decision 
1. Failure to implement Court decision with reasons 
Where an obligation is imposed under article 97(11) regarding 
public service dispute and the defendant is unable or only partially able to 
implement a legally enforceable Court decision because of a change in the 
circumstances after the decision has been made, he or she is obliged to report the 
matter to the Chairperson of the Administrative Court of first instance that heard 
the dispute and also the claimant. 68 Within 30 days after receiving such a 
notice, the claimant may submit a request to the same court that the defendant 
be obliged to pay a sum of money or other compensation he or she requested. 69 
The Chairperson of the Administrative Court, after receiving such a request, 
shall order that the disputing parties be summoned before it in an attempt to 
consider the request, and that the disputing parties agree as to the amount of 
money or other compensation which the defendant must pay. 70 If all attempts 
made to reach the agreement referred to fail, the Chairperson of the Court shall 
determine the sum of money or compensation in a declaration acc.Qmpanied by 
an adequate evaluation. 71 The declaration may be submitted to the Supreme 
68 
69 
70 
71 
Art. 117(1). 
Art. 117(2). 
Art. 117(3). 
Art. 117(4). 
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Court for redetermination by either the claimant or the defendant72 and the 
parties must abide by the decision of the Supreme Court. 73 
2. Failure to implement the Court decision without reason 
If the Court ordered the defendant to perform an obligation under 
article 97(9)(b) and (c), and those obligations have not been performed within the 
period of three months of the order, the claimant may submit a request to the 
Chairperson of the Court who heard the case at first instance that the Court order 
the defendant to implement the Court decision. 74 However, the three months 
period is not mandatory because the Chairperson of the Court may use his 
discretion to determine the period before ordering the defendant to implement the 
obligations . 75 
If the defendant's failure to implement the Court decision persists, 
the Chairperson of the Court shall bring the matter to the notice of the 
defendant's superior authority . 76 ' The superior ·authority shall, . within two 
months of receiving such notice, instruct the relevant official to implement the 
Court's decision. 77 If the superior authority ignores its qbligation, the 
72 Art. 117(5). 
73 Art. 117(6). 
74 Art. 116(3) . 
75 Elucidation of art. 116(3). 
76 Art. 116(4) . 
77 Art. 116(5). 
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Chairperson of the Court shall appeal to the President of Indonesia to order the 
relevant official to carry out the Court decision. 78 It must be observed that 
article 116 seems to give the impression that the order of the Administrative 
Court lacks sanctity. 
C. Challenging the implementation of the Court decision 
A third party who has not participated in a dispute proceeding 
under article 83 and who is concerned that his or her interests might be injured 
by the implementation of a legally enforceable decision, may lodge a challenge 
to the implementation of the decision at the Court which heard the case at first 
instance . 79 The objection to the implementation of the Court decision 
nevertheless does not automatically result in a stay of the implementation of the 
decision . 80 This means that the decision is valid unless the challenge succeeds. 
D. Supervision· of the implementation of a legally enforceable decision 
According to article 119, the Chairperson of the. Court81 is 
responsible for the supervision of the implementation of the legally enforceable 
decision. 
78 
79 
80 
81 
Art. 1 f6(6) . 
Art. 118(1) . Article 83 provides that a third party who has an interest 
may intervene in an administrative proceeding. 
Art. 118(3). 
Whichever Administrative Court that decide the matter. 
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V. THE ROLE OF ADMINISTRATIVE BODY IN AN 
ADMINISTRATIVE DISPUTE 
Under the System of Administrative Courts in Indonesia, the 
Administrative Body Official has several roles. First, according to article 1:6 of 
Law No. 5 of 1956, "the defendant is the Administrative Body or Official who 
hands down a decision ... " Thus in an administrative dispute, the Administrative 
body or Official can only be a defendant. Secondly, based on article 83 of the 
same Law, if an Administrative Body or Official has an interest in a dispute, it 
may participate in the dispute as an intervener that defends its interests. Thirdly, 
an Administrative body may also become a representative in an administrative 
dispute. As for example, based on Law No. 5 of 1991 (law regarding Attorney 
General), an attorney may represent the government in civil and administrative 
disputes. 82 Lastly, the Administrative body or Official can be called as a witness 
in an administrative dispute. If the Administrative Body or Official is made as 
a witness, it must attend the hearing personally, 83 failing which, the Judge may 
order that the Administrative body or official be escorted to the hearing by the 
police. 84 If the evidence is confidential in nature, the claim of confidentiality 
by the government shall be evaluated and decided by the Judge. 85 If an 
administrative body purposely withhold a government document with the 
intention that the claimant may not have an access to it, the judge may order an 
82 
83 
84 
85 
Hadjoh, Philipus M, et al. Pengantar Hukum Administrasi Indonesia 
(Yogykarta: Gadjah Mada University Press, 1994), p. 376. 
Art. 93. 
Art. 86(2). 
Art. 89(2). 
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investigation into the matter. 86 The judge may also order that the relevant 
document be shown to the Court at a special sitting convened for that purpose. 87 
In England, until 1968, the Court may refuse to reveal certain 
documents on the ground of Crown privilege. This was clearly laid down in 
Duncan v Cammell, Laird and Co. 88 Nevertheless, the case was overruled in 
Conway v Rimmer. 89 In this case the House of Lords held that when a Minister 
claimed that certain documents ought to be withheld, the proper test was whether 
the withholding of documents of that particular class was really necessary for the 
functioning of the public service. The court could examine the documents without 
their being shown to the parties and decide whether or not the Minister's claim 
was justified. If on the balance, the court considers that the documents should 
probably be produced, it should generally examine the documents before ordering 
the production. This principle has also been applied in Australia, 90 India, 91 
and Malaysia. 92 
86 
87 
88 
89 
90 
91 
92 
Art. 85(1). 
Art. 85(2). 
[1942] A.C. 624. 
[1968] A.C. 910. 
Robinson v South Australia [1913] AC 704. 
State of Punjab v Sodhi Sukdev Singh AIR 1961 SC 493. 
B.A. Rao and Ors v Sapuran Kaur and Anor [1978] 2 MLJ 146. 
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Hence, under both systems, i.e., Indonesian and the common law 
systems, the court is competent to order the production of a particular document 
in court and whether the disclosure of the documents might affect public interest 
or not would be decided by the court. 
As a conclusion, in Indonesia an Administrative Body or Official 
may act as a defendant or an independent intervener that defends its interest or 
as a representative or as a witness in an administrative dispute . 
CHAPTER VII 
REMAINING PROVISIONS 
CHAPTER VII 
THE REMAINING PROVISIONS 
I. OTHER PROVISIONS 
The following discussions will be confined to the remaining 
provisions of the Act. 
Chapter V of Law No. 5 of 1986 makes provisions for the general 
dt,Ities and powers of the Chairperson of the Administrative Court, Clerk of the 
Court, Deputy Clerk, Junior Clerk and Relief Clerk. According to Article 133, 
the Chairperson of the Court is responsible to control the division of duties 
between the Judges. - He also allocates all case files and .other documents that are 
relevant to the matters under dispute. 1 If in an Administrative dispute the court 
requires special expertise, the Chairperson of the Court may appoint an Ad Hoc 
Judge as a member of the bench. 2 To be appointed as an Ad ~ Hoc Judge, a 
person must fulfil the following conditions: 3 
2 
3 
Art. 134. 
Art. 135(1). 
Art. 135(2) and art. 14(1) except 14(1)(e), (f). 
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a) an Indonesian citizen; 
b) devoted to the belief in one Almighty; 
c) faithful to the Pancasila and the Constitution of 1945; 
d) not be a former member of the banned Indonesian 
Communist Party or any of its mass organisations and not 
be a person who was directly or indirectly involved in the 
Indonesian Communist Party's Counter Revolutionary 
Movement of 30th September (G.30.S/PK1) or any of its 
other prohibited organisations; 
f) at least twenty five years of age; and 
g) responsible, honest, just and not of culpable character. 
A person who is appointed as Ad Hoc Judge is not prohibited to serve as an 
entrepreneur, 4 but is prohibited from being a bailiff of the court or guardian, 
loco parentis or official involved in the case being heard by him. 5 The manner 
of appointment of the Ad Hoc Judge to the Court shall be governed by 
Government Regul~tions. 6 
Besides appointing an Ad Hoc Judge, the Chairperson of the Court 
shall also determine in chronological order which cases must be heard and 
decided; but if public interest is involved in a particular case and it must be heard 
4 
5 
6 
A person who organizes a commercial enterprise; person who works 
under contract as an intermediary in the business affairs of others. 
Art. 135(3) . 
Art. 135(4). 
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immediately, the Chairperson may order that the hearing of that case be given 
priority. 7 
Article 137 provides that the Clerk of the Court is responsible for 
undertaking the administration of cases and supervises the duties of the Deputy 
Clerk, Junior Clerk and Relief Clerk. Article 138 further provides that the 
Clerk, Deputy Clerk and the Relief Clerk are responsible to assist the Judge by 
taking notes and recording the proceedings of the Court sessions . 
Article 139 states that the Clerk is obliged to compile a register of 
all cases which. are received by the secretariat, and in the register of cases, each 
case is allocated a consecutive number and a summary of its contents. Besides, 
the Clerk is also under a duty to make a copy of the Court decision in accordance 
with the applicable legal provisions . 8 
Other responsibilities of the Clerk are provided by article 141. 
According to article 141(1), the Clerk is responsible for the management of case 
files, decisions, documents, official documents, register, case fe..es, third party 
deposits, valuable documents, evidence and other documents held by the 
secretariat. No registers, notes, minutes, reports of proceedings and case files 
may be remoyed from the secretariat office except with the permission of the 
7 
8 
Art. 136. 
Art. 140. 
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Chairperson of the Court or under provisions of the law. 9 The prohibition 
against removal includes all ways and manners to transfer the contents of the 
registers, notes, minutes, reports of proceedings and case files from the 
secretariat office, which includes the office of Deputy Clerk, Junior Clerk, Relief 
Clerk. 10 
Chapter VI deals with matters pertaining to the transitional period 
when Law No. 5 of 1986 came into force. During the transitional period, if the 
Administrative disputes are in the process of being heard by a Court of general 
jurisdiction at the time of the formation of the Courts under Law No. 5 of 1986, 
the disputes shall continue to be heard and decided by that General Court. 11 
"Administrative disputes" in Article 141(1) are civil disputes that have been 
registered at the District Court as a case of unlawful act (perbuatan melanggar 
hukum, onrechtmatige overheidsdaad). 12 The case of unlawful act may be 
registered as a case with several other claims and one of the main claims is 
. 
regarding the validity of an Administrative Decision of an Administrative Body 
according to Article 1:3 of Law No. 5 of 1986; or the case has been registered 
9 
10 
II 
12 
Art. 141 (2). 
Elucidation of art. 141 (2). 
Art. 142(1). 
Rule 1 Circular No. 1 of 1991 regarding Guidelines on the Transitional 
Provision of Law No. 5 of 1986. 
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as a case of an unlawful act and the nature of the claim is on the validity of an 
Administrative Decision by an Administrative Body. 13 
However, if the Administrative disputes have already been 
submitted to a Court of general jurisdiction but which have not yet been heard 
at the moment of the formation of the Administrative Courts under Law No. 5 
of 1986, the matters shall be transferred to the Administrative Courts. 14 
According to mle 4 of Circular No. 1 of 1991, this provision means that the case 
of unlawful act has been registered and the number of the case has been given 
but at the most the case has been given to the relevant Judge and the date of the 
first hearing has been fixed and may be the parties have been called but not yet 
appeared before the court for the first proceeding. Due to a time lapse of seven 
years since its implementation in 1991, it must be said that these transitional 
provisions are now of mere academic interest only. 
Under Law No. 5 of 1986, the Minister for Justice is responsible 
for the appointment of the Chairpersons, Deputy Chairpersons, Judges, Clerks, 
Deputy Clerks, Junior Clerks, Relief Clerks and Deputy Secretary in all Courts 
of Administrative Justice. However, in carrying out that responsibility, the 
Minister shall take into account the opinion of the Chairperson of the Supreme 
Court. 15 For rhe creation of Administrative Courts in each regency 16 and each 
13 
14 
15 
16 
Ibid. 
Art. 142(2). 
Art. 143. 
District level II. 
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capital city so as to ensure that the citizens are given the necessary protection of 
the Administrative Jurisdiction, 17 the Minister of Justice, guided by the views 
of the Chairperson of the Supreme Court, shall take all the necessary action 
required. 
Chapter VII contains the concluding provisions of Law No. 5 of 
1986. Article 145 provides that the Law shall commence operation on the date 
of enactment and its implementation shall be governed by Government 
Regulations within five years of the enactment of this Law. It is also provided 
that in order to ensure that every person is informed of this Law, it shall be 
published in the Official Gazette of the Republic of Indonesia. Since this system 
is a new system, its implementation needs careful planning and preparation on 
the part of the Government, and legal instruments would have to be promulgated. 
Its implementation needs to be carried out gradually by taking all the necessary 
steps. To accommodate and meet such a situation, it .is necessary to give an 
allowance of five years from the date of the enactment of this Law for the 
Government to do the needful including making the necessary regulations. 18 
Article 145 and its elucidation explains why the System of 
Administrative Courts in Indonesia could not be implemented immediately. To 
reiterate, the implementation of the system is primarily regulated by Law No . 5 
17 
18 
Elucidation of art. 143 . 
Elucidation of art. 145. 
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of 1986 and the Government Regulations. Thus, to comprehend the mechanism 
of the System of Administrative Courts in Indonesia it is important for one to 
make a careful and thorough study of the relevant Act and the regulations made 
thereunder. The relevant Government Regulations are as follows (some of which 
have already been mentioned earlier): 
1. Law No. 10 of 1990 regarding the establishment of the 
Administrative Appeal Court of Jakarta, Medan, and 
Ujung Pandang (Undang-undang No. 10 Tahun 1990 
tentang Pembentukan Pengadilan Tinggi Tata Usaha 
Negara Jakarta, Medan, dan Ujung Pandang) . 
2. President Decree No . 52 of 1990 regarding the 
establishment of Administrative Courts of Jakarta, Medan, 
Palembang, Surabaya, and Ujung Pandan (Kepress No . 52 
Tahun 1990 tentang Pembentukan Pengadilan TUN di 
Jakarta, Medan, Palembang, Surabaya, dan Ujung 
Pandang) . 
3. Government Regulation No. 7 'of 1991 regarding the 
implementation of Law No. 5 of 1986 on Adtninistrative 
Courts . (Peraturan Pemerintahan No . 7 Tahun 1991 
tentang Penerapan Undang-undang No. 5 Tahun 1986 
tentang Peradilan Tata Usaha Negara). 
4. Government Regulation No . 26 of 1991 regarding the 
Dismissal with honour, Dismissal without honour, and 
Temporary Dismissal and Rights of a Supreme Judge and 
a Judge whose· ser.vices are terminated (Peraturan 
Pemerintahan No. 26 Tahun 1991 tentang Tatacara 
Pemberhentian Dengan Hormat, Pemberhentian Tidak 
Dengan Hormat, dan Pemberhentian Sementara Hak-hak 
Hakim Agung dan Hakim yang Dikenakan Pemberhentian) . 
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5. Government Regulation No. 43 of 1991 regarding the 
payment of Damages and the Procedure of its 
implementation in the Administrative Courts (Peraturan 
Pemerintah No. 43 Tahun 1991 tentang Ganti Rugi dan 
Tata Cara Pelaksanaannya pada Peradilan Tata Usaha 
Negara). 
6. The Circular of the Finance Minister of the Republic of 
Indonesia No. 1129/KMK.Ol/1991 regarding the 
Procedure on the Payment of Damages in the 
Implementation of the decision of the Administrative 
Courts (Keputusan Menteri Keuangan RI No. 1129/KMK. 
0111991 tentang Tata Cara Pembayaran Gantirugi 
Pelaksanaan Putusan Pengadilan Tata Usaha Negara). 
7. Presidential Decree No. 16 of 1992 regarding the 
establishment of Administrative Courts in Bandung, 
Semarang, and Padang (Keputusan Presiden No. 16 of 
1992 tentang Pembentukan Pengadilan Tata Usaha Negara 
di Bandung, Semarang, dan Padang). 
8. Presidential Decree No. 41 of 1992 regarding the 
establishment of the Administrative Courts in Pontianak, 
Banjarmasin, and Manado (Keputusan Presigen No. 41 
Tahun 1992 tentang Pembentukan Pengadilan Tata Usaha 
Negara di Pontianak, Banjarmasin, dan Manado) . 
Other than the Government Regulations, the Supreme Court has 
issued circulars 19 which provide guidelines on the implementation of Law No. 
5 of 1986. The issuance of these circulars is to ensure the smooth 
19 A circular is not legally binding however it is normally followed as a 
guidelines. 
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implementation of the system of Administrative Courts by the Judges. Reference 
may be made to some of them: 
1. Circular No . 1 of 1991 regarding Guidelines on the 
implementation of the Transitional Provision of Law No. 
5 of 1986 (Surat Edaran No. 1 Tahun 1991 Tentang 
Petunjuk PelaksanaanKetentuan Peralihan Undang-undang 
Nomor 5 Tahun 1986) . 
2. Circular No. 2 of 1992 regarding Guidelines on certain 
provisions20 in Law No. 5 of 1986 pertaining to the 
Administrative Courts (Surat Edaran No. 2 Tahun 1992 
Tentang Petunjuk Pelaksanaan Beberapa Ketentuan Dalam 
Undang-undang No. 5 Tahun 1986 Tentang Peadilan Tata 
Usaha Negara). 
3. The Supreme Court Circular No . 1 of 1993 Regarding the 
Right of Material Test (Peraturan Mahkamah Agung No. 
1 Tahun 1993 Tentang Hak uji Materiil) . 
II. OUT OF COURT SETTLEMENTS 
Parties to an administrative dispute may make an out of court 
settlement. Once this is done, the claimant must withdraw the claim officially 
in the open court and must state the reasons for so doing . If the withdrawal is 
upheld, the Court will order the Clerk to record the settlement in the register of 
cases . The order must be read out in the open court. 21 
20 
21 
Dealing with matters such as limitation period, preliminary examination, 
settlement, etc. 
Part VIII of Circular No. 2 of 1992. 
CHAPTER VIII 
INDEPENDENCE OF THE 
ADMINISTRATIVE COURTS IN INDONESIA 
CHAPTER VIII 
INDEPENDENCE OF THE ADMINISTRATIVE COURTS 
IN INDONESIA 
Since the main purpose of establishing Administrative Courts in 
Indonesia is to provide legal protection for the citizens against the government 
or its administrative action, it is important to ensure that the institution is 
independent of executive interference . In Indonesia, the Judges, inclusive of the 
Administrative Court Judges, are civil servants . Being civil servants, the 
question is how independent they are in settling administrative disputes between 
the government and the citizens. How independent the Administrative Courts are 
in Indonesia can be known by examining Law No. 5 of 1986. 
According to article 13 , being civil servants, the appointment and 
general supervision of the Administrative Court Judges come under the 
responsibility of the Minister of Justice. However, the article fur-ther states that 
though the appointment and general supervision of the Judges are the 
responsibility of the Minister of Justice, the Judges are independent in 
investigating and deciding administrative disputes . Article 16(1) then provides 
that the appointment of the Judges of Administrative Court is by the President of 
the Republic as Head of State on the advice of the Minister of Justice, with the 
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assent of the Chief Justice of the Supreme Court. The appointment of the 
Chairperson and Deputy Chairperson of the Administrative Court is made by the 
Minister for Justice, with the assent of the Chief Justice of the Supreme Court. 1 
Article 19 further provides that a Chairperson, Deputy Chairperson 
and Judge may only be dismissed from office with honour: 
(a) at their own request; or 
(b) persistent physical or emotional illness; or 
(c) they reach the age of sixty years for a Chairperson, 
Deputy Chairperson and Judge of the Administrative 
Court, and sixty three years for a Chairperson, Deputy 
Chairperson and Judge of the Administrative Appeal Court 
respectively; or 
(d) an obvious inability to continue with their duties. 
Article 20 provides that the Chairperson,· Deputy Chairperson and 
Judge of the Administrative Court, could not be removed from office without 
honour except on the following grounds: 
(a) they have been found guilty of a criminal action; or 
(b) they have committed a culpable act; or 
(c) they have repeatedly neglected their responsibilities in the 
course of carrying our their duties; · 
(d) they have violated their oath or affirmation of office; or 
Art. 16(2). 
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(e) they have violated the prohibition contained in article 18, 
i.e., they cannot serve as a bailiff of the court, guardian, 
loco parentis or official involved in a case being heard by 
them, an entrepreneur and as legal adviser. 
Except on the ground mentioned in para (a) , an inquiry into the possibility of 
dismissal would only be held after the person concerned has been given the 
opportunity to defend himself or herself before the Judicial Honour Council and 
the self-defence procedure shall be formulated by the Chief Justice of the 
Supreme Court. 
The Administrative Court Judges may be suspended prior to 
dishonourable dismissal by the President on the advice of the Minister of Justice 
with the assent of the Chief Justice of the Supreme Court. 2 However, before the 
suspension, the judges concerned shall be given the opportunity to defend himself 
or herself. 3 
Article 24 provides that matters pertaining to the procedure of 
dismissal with honour, dismissal without honour, temporary suspension and rights 
of officials facing discharge shall be regulated by the Government Regulations. 
If an arrest or detention has to be made against an Administrative 
Court Judge, it is only possible to do so with the order of the Attorney General 
2 
3 
Art. 22(1). 
Art. 22(2). 
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with the assent of the Supreme Court and the Minister of Justice. 4 But for being 
caught in the act of committing a criminal act punishable with death penalty or 
being suspected of having committed a crime threatening national security, a 
ju(lge may be arrested without the order of the Attorney General but with the 
assent of the Chairperson of the Supreme Court or Minister of Justice. 5 
Further, article 25 provides that the status of the Judicial protocol, 
position and allowances of the Administrative Court Judges shall be regulated by 
Presidential determinations. 
Besides statutory provisions, there is case law to provide some 
indication of how independent the Administrative Courts may be in Indonesia. 
The case referred to is Goenawan Mohamad Pem-Red. Majalah Berita Minggu 
TEMPO v Information Minister of the Republic of Indonesia. 6 In this case, the 
licence of the magazine, TEMPO, was revoked by the Minister of Information . 
. 
The Administrative Court of Jakarta held that the decision to revoke· the licence 
was invalid because the decision was made arbitrarily and it conflicted with the 
legislation in force, as provided in article 53(2)(a) and (c). The' Minister was 
ordered to revoke his decision and issue a licence to allow the publisher of the 
magazine to continue with its operation. The decision of the Administrative 
Court was upl)eld by the Administrative. Appeal Court. Even though the decision 
4 
5 
6 
Art. 26(1). 
Art. 26(2). 
Administrative Court decision No. 094/1994/IJ/PTUN-JKT. 
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of the Administrative Appeal Court was reversed by the Supreme Court 
recently, 7 the important point to note here is that regardless of the fact that a 
Minister is a powerful and influential political leader of the ruling party, the 
Administrative Court would not hesitate to carry out its duty if in its view an 
administrative decision conflicts with the legislation in force. 
Apart from the case above, the provisions of articles 13, 16, 19, 
20, 22, 24, 25 and 26 nevertheless show that the government still plays an 
important role in the appointment and general supervision of the Administrative 
Court Judge. Hence, to guarantee the independence of the Administrative Courts 
in Indonesia, it is best that the general supervision, management, salary and 
allowances of the Administrative Court Judges be put under the responsibility of 
a body independent of the government. In this context, a look at the French 
system would be useful. In the French system, even though the members of the 
Administrative Courts are civil servants, their independence is guaranteed. This 
is because Law 6 January 1986 provides that members of the Tribunaux 
Administratif are irremovable; they cannot be transferred to a new post, without 
their consent, even by way of promotion. 8 Later, when a .. new appellate 
jurisdiction was created by Law 31 December 1987, the members of both the 
7 
8 
Telephone interview with Mr. Himawan, Law Lecturer of the University 
of Airlangga, Surabaya, Indonesia on 2nd July 1997. 
Brown, L. Neville et al. French Administrative Law. (Oxford: Claredon 
Press, 1993) p. 84. 
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Tribunaux Administratifl and Cours Administratives d'Appe/10 become a single 
body under the management of the Secretary-General of the Counseil d'Etat, 11 
not under the Minister of Interior. The Secretary-General sits on the Conseil 
Superieur12 and has powers among others, to be consulted upon all matters 
affecting the status of the members of the lower courts, i.e., Tribunax 
Administratifs and Cours Administratives d 'Appel and also acts as disciplinary 
body for such members. Besides being secretariat for the Council, he is 
responsible for the management of the lower courts in organising their registries, 
staff training, and funding; undertakes for the Council studies of the functioning 
and procedure of the lower courts. 13 Ever since 1989, with the assistance from 
the Ministry of Interior, he prepares budget for these courts which is then 
incorporated as a separate chapter in the fiscal estimates of the Ministry of 
Justice which are consolidated into the draft finance bill for presentation each 
year to Parliament. 14 Thus, with such safeguards to guarantee its independence 
and due to convention, the Administrative Courts in France have succeeded in 
providing a judicial control on the executive and they are impartial in their 
judgement. 
9 
10 
II 
12 
13 
14 
Administrative Court of first instance. 
Administrative Appeal Court with appellate jurisdiction. 
Secretariat of the Counseil d'Etat is also responsible for the judicial 
administration of the lower courts . 
This Council is presided over by the vice-president of the Consei! d'Etat 
and consists of twelve members : they include three representatives of the 
administration (including the director-general civil service), five election 
representatives from members of the Tribunaux and Cours, Conseillar 
d'Etat in charge of the permanent commission of inspection of the lower 
courts. 
Brown, loc. cit. 
Ibid. 
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IMPLEMENTATION PROBLEMS 
Since the System of Administrative Courts in Indonesia is a recent 
creation of the legislature, administrative lawyers would be particularly interested 
in the application and implementation thereof, the administrative law principles 
involved and the meanings of the terms used in the main statute (Law No. 5 of 
1986) that regulates the working of the system. Needless to say, many 
implementation problems have arisen since 1991. Some of them will be 
discussed in this chapter. 
I. ADMINISTRATIVE DECISION 
Under the new system, the vital requirement under Law No. 5 of 
1986 is that the object of the dispute is an administrative decision made by an 
Administrative Body or Official. The term "Administrative Decision" has been 
. 
discussed in Chapter IV. The next important issue that needs consideration is 
who is an Administrative Body or Official. According to Article 1:2: 
"An Administrative Body or Official is a body or 
official which implements the affairs of government 
on the basis of the law in force." 
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However, questions may be asked with regards to the above definition- to what 
extent can an activity may be said to be "the affairs of the government" and who 
is responsible to implement it? 1 Indroharto2 is of the view that to determine 
what and who is an Administrative Body or Official, the test to be used is to look 
at the function of the Administrative Body or Official at the time an 
administrative action is implemented. If at that particular time, the action, based 
as it is on a law in force, is an action that implements government affairs, 
whoever executes that function at that moment is presumed to be an 
Administrative Body or Official. 
With regards to the above discussion, one may wonder whether 
Pejabat Pembuat Akta Tanah (hereinafter referred to as "PPAT"), an Office that 
prepares deeds of sale and purchase on land transactions, is an Administrative 
Body or Official and whether a deed prepared by them is an Administrative 
Decision. 
PP AT is an official body that is authorised to prepare deeds 
regarding transfers of rights in land, to confer new rights in fand, to allow 
mortgages or loans by using land as a security. The deed prepared by the PP AT 
is used as authentic evidence regarding the relevant transactions. With the deed 
2 
Lolutong, Paulus Effendie. "Pengertian Pejabat Tata Usaha Negara 
dikaitkan dengan fungsi PPAT menurut Peraturan Pemerintah Nombor 10 
Tahun 1961 ", Seminar on "Keberadaan dan Kedudukan Pejabat Umum 
Dalam Tatanan Hukum Nasional", Law Faculty University of Airlangga, 
Surabaya, 1st June 1996, p. 6. 
Ibid. 
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a land transaction could be registered with the Land Registry. The formation and 
functions of the PPAT is regulated by Government Regulation No. 10 of 1961 
and its implementation is regulated by several other regulations, i.e., Minister of 
Land Regulation No. 10 of 1961; Minister of Agriculture and Land Circular 
dated 21 April1962 No . Unda 112/8; Minister of Home Affairs Circular No. SK 
19/DDA/1971. 3 
Though the above provisions show that the PP AT is given the duty 
to carry out government affairs regarding the registration of land transactions, the 
crucial issue here is whether the product of the PP AT, i.e., the deed of sale and 
purchase prepared by the PP AT is an administrative decision. There are several 
opinions given on this issue. Philipus4 is of the opinion that the Sale and 
Purchase Deed prepared by the PP AT is not a written determination as provided 
by Article 1:3 of Law No. 5 of 1986 because, according to him, the written 
determination in Article 1:3 is a determination on the decision made by the 
Administrative Body. But a deed is used as an evidence to bind parties in an 
agreement. In this context, the deed is a civil law and not a public law matter. 
Paulus, too, shares the same view that a deed prepared by the 
PP AT is not an administrative action or decision. In his view, 5 the Sale and 
3 
4 
5 
Hadjon, Philipus M. "Akta PPAT bukan keputusan Tata Usaha Negara", 
Seminar on "Keberadaan dan Kedudukan Pejabat Umum Dalam Tatanan 
Hukum Nasional", Law Faculty University Airlangga, Surabaya, 1st June 
1996, p. 1. 
!d., p. 4. 
Lolutong, op.cit., p. 17-20. 
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Purchase Deed on Land transactions prepared by the PP AT is not an 
administrative decision but it is an agreement that binds both parties. If there is 
any breach of the agreement, the Official could not order the parties to execute 
the agreement. 
Such technical problems highlighted above do not exist in the 
common law system because under the common law, there is no general statute 
that regulates administrative disputes. All administrative disputes under the 
common law system fall under the jurisdiction of the civil court. In Australia, 
there are general statutes governing administrative disputes, i.e., the AAT and 
ADJR. However, problems pertaining to the interpretation of the term 
"administrative decision" have already been settled. The term "administrative 
decision" is well defined in both statutes. Besides, there is case law thereon. 
Reverting to the Indonesian Law No. 5 of 1986, it must be said 
-
that the lack of illustration or definition regarding the term "government affairs" 
to determine whether an action or decision is an administrative decision or action 
made by the Administrative Body or Official should not be taken to mean that the 
system of Administrative Courts in Indonesia is defective. Cases are bound to 
be brought before and decided by the Supreme Court. Hopefully, given some 
time, a body 9f case law to be accumulated coupled with administrative ch:culars 
will further explain and clarify the provisions in articles 1:2 and 1:3. 
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II. IMPLEMENTATION OF THE PROVISIONS OF LAW NO. 5 OF 1986 
A. Article 48 
With the enforcement of Law No. 9 of 1994, problems arise in the 
implementation of Article 48 . According to this article , if an administrative body 
or official is given the authority to settle disputes through administrative review 
processes, then such disputes must be resolved through the existing avenues of 
administrative review. It also provides that Administrative Appeal Court has the 
duty and authority to hear, decide and settle at first instance administrative 
disputes falling under article 48. The elucidation of Article 48 further gives 
examples of the adminsitrative review processes, among others, Majelis 
Pertilnbangan Pajak (hereinafter referred to as "MPP"), a Tax Tribunal. From 
the elucidation of Article 48, it appears that an appeal against the decision of 
MPP could be brought before the Administrative Appeal Court in its capacity as 
court of first instance. 
-Nevertheless, with the enforcement of Law No. 9 of 1994, there 
is a theoretical problem regarding the status of MPP. According to this law, 
... 
prior to the formation of a special court, an appeal against the decision of an 
objection on tax dispute could be made to the MPP. It further provides that the 
decision of the MPP is not an administrative decision and it is final and 
conclusive. Thus, it seems that this provision conflicts with Article 48. ~ 
Since the problem involved some technical interpretation of the 
legislation in force, it is imperative to refer to the discussion made by Philipus 
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who did an in depth study on this issue. 6 He divided his analysis into two parts: 
1. Whether MPP is a special court as provided by Law No. 
9 of 1994? 
2. Whether MPP is an administrative appeal as provided by 
Law No. 5 of 1986? 
On the issue of whether MPP is a special court, Philipus first made 
an historical analysis on the formation of MPP. This body was originally set up 
based on Staatslab 1915 and was later improved by Staatlab 1927. According 
to him, under Staatlab 1927 No. 20 and No. 136, there was no clear provision 
which mentioned that the body is a special court. These statutes too, did not 
regulate matters pertaining to the absolute competency of the body. Thus, it was 
not clear as to what type of appeal could be made to this body, and whether 
questions of facts or law or both could be referred thereto. He also mentioned 
that the statutes stated that the proceeding within this body is not open to public. 
This weakens the point of the MPP being a special court because- the general 
character of a court is that it is open to the public except in exceptional cases. 
Based on these reasons, Philipus therefore argues that it is hard to exactly 
determine whether MPP is a special court. 
6 Hadjon, "Peradilan Pajak di Indonesia dewasa ini. Kontroversi yuridis 
eksistensi Majelis Pertimbangan Pajak", "Seminar Nasional Penegakan 
Hukum Pajak (Pengadilan Pajak) dan Keadilan Pembahagian Beban 
Pajak", Law Faculty University Diponegoro, Semarang, 25.9.1995. 
7 
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He also referred to a thesis presented or advanced by Rochmat 
Soemitro regarding the MPP. In his thesis Rochmat mentioned that tax disputes 
that had been decided by the MPP could not be brought before the court of 
second level or higher court for cassation. Since the decision of MPP could not 
be brought to the Supreme Court for a cassation, therefore, MPP is not a special 
court. 
Further discussions were made regarding the finality clause 
governing the decision of the Tax Court, at the moment it refers to MPP. It was 
argued that if the decision of MPP is final and could not be appealed against even 
at the cassation level, then it might conflict with Article 24 of 1945 Constitution 
which provides that there is only one Supreme Court. 7 This principle is further 
illustrated in Article 10(2),(3), (4) of Law No 14 of 1970. According to Article 
10: 
"(2) The Supreme Court is the Highest Court of 
the State. 
(3) There can be a request for a cassation to the 
Supreme Court against the decisions of the court 
from the final level other than the Supreme Court. -
(4) The Supreme Court executes the highest 
level of supervision against decisions of other 
courts in accordance with law." 
It must be noted there is only one Supreme Court. This court may sit at 
different venues. 
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The next issue that is taken into account by Philipus was whether 
MPP was an Administrative Appeal Body. He referred to the elucidation of 
Article 48 which stated that the elements of administrative appeal were: 
1. The procedure is implemented within the administration. 
2. It must not be the body that had made the administrative 
decision under dispute. 
By looking at the structure of the MPP, he was of the opinion that MPP failed 
to fulfil the first element. This was because the MPP is not part of the Finance 
Department or Tax General Director. 
Though the above discussions are leading more to the view that 
MPP is not an Administrative Appeal Body, yet the decision of the Supreme 
Court in Majelis Pertimbangan Pajak and another v PT. Standard Stamping8 
stated that the MPP's decision is within the Administrative Appeal. In this case 
the claimant had objected to the second defendant against a decision made by the 
Head Officer of Tax Services Jakarta II (Kepala Kantor Pelayanan fajak Jakarta 
II). His objection was rejected. The claimant then made an appeal to the first 
defendant (MPP). Based on decision No. Kep. 5/MPP.1992, the first defendant 
3 8/PPh. Ps . 23/90 
rejected the claimant's appeal on the ground that MPP has no jurisdiction to 
reduce or abolish administrative sanction. The claimant then brought the matter 
to the Administrative Appeal Court and requested for the following orders: 
8 No. 32K/TUN/1993. 
165 
1. To accept and uphold claimant's claims. 
2. To declare that the first and the second defendants had 
acted arbitrarily. 
3. To invalidate the decision No.Kep.5/MPP/1992 made by 
38/PPh.Ps.23/90 
the first defendant. 
4. To order the MPP to make a new decision regarding the 
application of the appeal by the claimant and directed the 
second defendant to abolish or reduce the sanction on the 
interest based on Article 13(2) of Law No. 5 of 1983. 
5. Order the second defendant to make a decision that 
abolished or reduced sanction of interest based on Article 
13(2) of Law No. 6 of 1983 in decision No. 
0006/SKP/23.014/85 and to restitute interest paid for the 
amount Rp. 5,777,929.87. 
6. Order the first and second defendants to pay costs of the 
proceedings. 
The first defendant challenged the competency of the Administrative Appeal 
Court to hear the matter (eksepsi) on the ground that by virtue of Articles 1:1, 
1:2 and 1:6 of Law No. 5 of 1986, the defendan~ was not an Administrative 
Body or Official but just a Tax Tribunal based on Staatlab 1927, Law No. 5 of 
1959, Article 27 of Law No. 6 of 1983, Article 17 of Law No. 12 _9f 1985 which 
specialised in tax disputes at an appeal stage which is independent, and final in 
nature and no request for cassation could be made (based on a Supreme Court 
decision Reg. No. 01/RUP-/PDT/1986). Thus, the Administrative Appeal Court 
has no jurisdiction over the first defendant. · 
The above argument was rejected by the Administrative Appeal 
Court and it held that it has the jurisdiction to hear and dispose of the matter as 
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a court of first instance. The defendants then applied for a cassation to the 
Supreme Court against the decision of the Administrative Appeal Court on the 
following grounds: 
1. The Administrative Appeal Court had erred in law in 
claiming that it is competent to hear the matter because the 
MPP is not an Administrative Body. The defendant 
argued that before and after the enforcement of Law No. 
5 of 1986, MPP is not an Administrative Body. Even 
from the legal aspect or the structure of the Judiciary, the 
MPP is not an Administrative Body. The defendant 
claimed that the MPP is a special administrative court that 
has the competency to settle administrative disputes 
(sengketa Tata Usaha Negara). 
2. The Administrative Appeal Court had erred in law in its 
decision by saying it has competency to hear and settle 
claims against the decision of the MPP. This was because 
the object under dispute was not an administrative decision 
by virtue of Article 48 of Law No. 5 of 1986, but that 
·decision was a decision on taxation. 
In its decision, the Supreme Court considered the following: 
1. By virtue of Article 10 of Law No. 14 of 1970, the 
Judicial Jurisdiction was implemented by the General 
Courts, Religious Courts, Military .. Courts and 
Administrative Courts. Other than those courts mentioned, 
except in matters pertaining to Arbitration as provided by 
Article 3(1) of the law, there were no other courts. 
2. According to the elucidation of Article 48 of Law No. 5 of 
1986, the decision of the MPP was an administrative 
appeal decision. · Thu~, the decision of the MPP may be 
brought before the Administrative Appeal Court by virtue 
of Article 48 and Article 51(3). 
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Based on the above reasoning, the Supreme Court held that it was proper to bring 
the matter before the Administrative Appeal Court as the court of first instance. 
Thus, there was no error of law in the matter and the request for cassation was 
rejected. 
Philipus made some comments on the decision of the Supreme 
Court in the above case. 9 In his comments, he divided his discussion into four 
points. First, it was whether the MPP actually made a "decision" . In his 
analysis, he made a comparative study between the Dutch and the Indonesian 
legal terms, i.e . , the difference between ruling (putusan) and decision 
(keputusan). In his conclusion on this point, he again referred to Staat lab 1927 
No. 20 and No. 136 and said that the meaning of the term used in the relevant 
provision was "ruling" (uitspraak, putusan) and thus the MPP did not make a 
decision. Secondly, he said that the analysis made by the Supreme Court on 
Article 10 of Law No. 14 of 1970 was not exhaustive . According to him, since 
the Administrative Courts are not general Administrative Courts, it was possible 
that in implementing Article 10 of Law No. 14 of 1970, other special 
Administrative Courts might be created. Thirdly, he also pointed out that the 
Supreme Court had misinterpreted the elucidation of Article 3(1) of Law No. 14 
of 1970 by saying that other than the four Courts mentioned in Article 10 and 
except for a~bitration matters, there could not be any other courts .. In his 
explanation, he said that elucidation of Article 3(1) means no other courts were 
9 Hadjon, "Peradilan Pajak di Indonesia dewasa ini. Kontroversi yuridis 
eksistensi Majelis Pertimbangan Pajak", p. 14-19. 
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recognised except the Courts of the State. He further said that the Supreme 
Court should have referred to Article 13 of Law No. 14 of 1970 which provides 
that "besides the existing Courts, other special courts could be created by the 
legislation. " Fourthly, the Supreme Court in its decision accepted totally the 
elucidation of Article 48 and thus failed to see the legal conflicts in the legislation 
that related to the existence of the MPP. This was because, by virtue of Staat lab 
1927 No . 20 and No . 136 that regulate matters pertaining to appeal on taxation's 
through the MPP, it was not clear whether the MPP was a special court or an 
administrative appeal body. Thus Philipus was of the opinion that there was a 
need to have a precise interpretation of the status of the MPP. 
B. Article 54 
Problems are also encountered in the application of Article 54(1)-
(4) of Law No. 5 of 1986. Before delving into the problems referred to, the 
relevant provisions are reproduced below: 
"(1) A claim in an Administrative Dispute shall 
be submitted to the competent Court whose 
jurisdiction covers the location of the defendant. ~ 
(2) When the defendant is more than one 
Administrative Body or Official, located in more 
than one jurisdiction the claim shaH be submitted at 
a Court with jurisdiction over the location of one of 
the Administrative bodies or Officials. 
(3) When the defendant is not located within the 
jurisdiction within which the claimant resides, the 
claim may be submitted at the court with 
jurisdiction over the place of residence of the 
claimant to be transferred to the relevant Court. 
( 4) In certain cases based upon the specific 
character of the relevant Administrative Dispute 
governed by Government Regulations, the claim 
may be submitted to the Court with jurisdiction 
over the place of residence of the claimant. II 
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Some of the problems regarding the implementation of the above provisions are: 
first, in making a complaint, claimant has to incur expenses for transportation to 
the Court in the location of the defendant. The common problem here is there 
are claimants who could not afford to pay for the transportation to get to the 
Court within the defendant's location. 10 To overcome the problem, financial aid 
should be given to the poor to ensure that the poor too would be duly protected 
under the system. Secondly, regarding the implementation of Article 54(4), there 
is no clear explanation as to when a case is said to be of a specific character that 
allows the claim to be submitted to the Court with jurisdiction over the place of 
residence of the claimant. 11 Thus it will be a good thing if the elucidation 
provides some explanations to Article 54(4) of Law No. 5 of 1986. 
C. Article 58 
Another provision that needs consideration is Art icle 58 which 
provides that if it is necessary, the Judges have the authority to order the two 
disputing parties to personally attend the hearing despite being already 
represented by an attorney . The problem with this provision is that there is no 
10 
II 
Lolutong, 11 Problematika P.T.U.N. 11 Lecture in 11 Penataran Hukum 
Administrasi Negara II, Law Faculty University Airlangga, Surabaya, 13 
January 1995, p. 3. 
Ibid. 
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sanction against failure of parties to the dispute to attend the hearing personally. 
The same problem also applies to Article 93. Article 93 provides that Officials 
who are called as witnesses are obliged to attend the hearing personally. This 
article too failed to provide any sanction against any failure by the Officials to 
attend the hearing personally. Thus to ensure that parties to the proceedings 
obey the law, it is important to impose legal sanctions in the event of non-
compliance of the law. Without any sanction, the provision would remain as a 
law without any teeth and this might stiffle the primary aim of having a system 
that could provide legal protection for the citizens. 
D. Article 62 
Another problem faced in the implementation of Law No. 5 of 
1986 is Article 62( 4). This Article provides that an objection lodged against the 
decision of the court which made a determination that a claim by the claimant 
could not be accepted shall be heard and decided by the Court in a 'short 
proceeding'. But neither the provision nor the elucidation of the relevant article 
elaborates or explains what the term means. On this issue, judges have different 
opinions on the implementation of that procedure. Some judges were of the 
opinion that both parties need to be heard in the proceeding while others felt that 
the hearing procedure is not necessary and the court may deal directly with the 
burden of proof and make a decision thereon. 12 
12 /d., p. 3-4. 
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E. Article 67 
In practice there are also problems on the implementation of stay 
of execution as provided by Article 67(2) of Law No. 5 of 1986. Article 67(2) 
allows the claimant to request for a stay of the execution of the administrative 
decision. If the Administrative Court finds that it is proper to grant such a 
request the Court may order the stay of the execution of the administrative 
decision. However, in practice, the Administrative Body normally does not obey 
the order of the Administrative Court. According to Paulus, 13 the reason for 
such refusal by the Administrative Body is due to the fact that the decision on the 
stay of the execution of the Administrative Decision has not received the force 
of law. The Administrative Body relies on Article 115 of Law No. 5 of 1986 
which provides that only a court decision which has received the force of law can 
be enforced. This provision refers to the decision of the court at the end of a 
proceeding. Nevertheless, Paulus argues that the reason given by the 
Administrative Body is inaccurate . This is because the decision to stay the 
execution of the Administrative Decision is temporary in nature and it is 
implemented during the hearing until there is a legally enforceable Court 
Decision. 14 According to Paulus, there are several instances of defiance in 
Jakarta despite order by the Administrative Court to stay the execution of the 
Administrative Decision and the Administrative Court could not mete out any 
sanction for .non-compliance of the order. Besides, Article 116 which.makes 
13 
14 
ld . ,4-5. 
Art. 67(2). 
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provisions for matters pertaining to the execution of Court decisions is also silent 
on the question of sanction if there is any failure to obey the Court decision. 
In the light of the above discussion, an administrative lawyer from 
a common law jurisdiction will wonder why the administrators conduct is above 
the law and why the concept of contempt of court is not used in the face of the 
problem discussed. 
III. LIMITED AMOUNT OF DAMAGES 
Another problem that needs to be noted is the limited amount of 
damages available under the system, i.e. between Rp. 250,000 to 5,000,000. 
Nmmally, the claimant incurs losses due to an unlawful Administrative Decision. 
The problem is, if the claimant is claiming damages for more than Rp. 
5,000,000, should he or she claim damages at the Administrative Court together 
with the action to invalidate the Administrative decision in the Administrative 
Court or should the claimant bring the claim of damages in the civil court after 
the decision of the Administrative Court. 15 If the claimant chooses to claim 
-damages at the Administrative Court, could he or she automatically claim the 
balance of the amount of damages at the civil court and is there any legal 
provision that permits such an action? Are the civil courts bound by the 
Administrativ~ Court's decision on . the validity of the decision of the 
Administrative Body or Official if the civil courts are to hear a claim on the 
15 Lolutong, "Problematika PTUN", p. 8-9. 
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balance of the damages?16 At the moment, no definite answer can be given to 
each of the questions posed. It is hoped that the problems may be resolved 
through legislation or case law. 
IV. INTERPRETATION OF LAW NO. 5 OF 1986 BY THE 
ADMINISTRATIVE COURT'S JUDGES 
The system of Administrative Courts in Indonesia is a very young 
one. It is less than ten years old. Like all new systems, problems are bound to 
arise in its implementation and the Indonesian system is no exception. The 
Administrative Court's Judges do face some problems in the interpretation of 
Law No. 5 of 1986. Hence, there are times where the decisions of the judges are 
confusing and obviously wrong . The following cases will illustrate this point. 
In Ketua Panitia Penyelesaian Perselisihan Perburuhan Pusat CP4P) 
and others v Subarno Sukarman, 17 a company, PT. As~indo, was made a party 
to the dispute as the defendant II intervener. Throughout the whole roceeding, 
the Supreme Court did not question the status of the company in the dispute. By 
virtue of Article 1:6 of Law No. 5 of 1986, the "defendant" is an ~dministrative 
Body that makes Administrative decision. Based on this definition, the company 
could not be joined as defendant II intervener but instead should be called as a 
witness in the proceeding . It is hoped that Supreme Court will clarify on this 
point in the future . 
16 
17 
!d., p. 9. 
Supreme Court decision dated 21.3 .1995 No. 09K/TUN/1994. 
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In Tuan Hew Tjoe Tjong and Anor v Government of Republic of 
Indonesia18, the Administrative Court Judge in the process of determining the 
validity of the decision of the Administrative Body or Official, issued an eviction 
order against the claimant in respect of his house. In so doing, the court 
inadvertently focused its attention on the issue of whether the defendant had acted 
contrary to the law. In fact the Administrative Court should have concerned 
itself only with the issue of validity of the decision of the Administrative Body. 
This is because under Article 53(1) the focus of attention is whether the decision 
of the Administrative Body or Official is valid or not. 
In Ny Dedeh R v Kepala Kantor Pertanahan Kabupaten Bekasi, 19 
the Administrative Court Judge was confused regarding the jurisdiction of the 
Administrative Court as to the ownership of land. In that case, the Judge was 
right in declaring that the transfer of the land under dispute was invalid. But the 
Judge should not have made a decision returning the title of the land to the 
original owner. This is because, based on the Supreme Court Circular 
224/Td.TUN/X/1993, only the civil court is competent to determine who is the 
rightful owner of the land while the Administrative Court Judge is only 
competent to resolve matters pertaining to the certification of the land . 
. In Rustan Br. Tohang . v Gabenur Kepala Daerah Tingkat I 
Sumatera Utama Di Medan20 , a case regarding the validity of pension given to 
18 
19 
20 
No. 07/G/PTUN-JKT/1991. 
No. 25/G/PTUN-BDG/1993. 
No. 34/G/1991/PTUN-MDN. 
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the first wife and the child of the deceased, the Administrative Court had 
concerned itself more with the validity of the marriage rather than the validity of 
the decision to grant pension. The Administrative Court should have emphasised 
on the question of the validity of the latter. Though the decision of the 
Administrative Court is right on the question of pension entitlement, by paying 
more attention to the validity of the marriage, it gives the impression that the 
Court is confused as to which of the two is more important. It must be pointed 
out that the validity of the marriage is within the jurisdiction of the civil court for 
a non-Muslim. 
In HU v Ketua Panitia Penyelesaian Perselisihan Perburuhan Pusat 
CP4P), 21 the matter involved the calculation of the remuneration received by the 
claimant after the termination of his employment. To determine the appropriate 
amount of remuneration to be paid to the claimant, it is important to determine 
the effective date of the termination of the claimant. According to Article 
97(9)(b) of Law No. 5 of 1986, the Court in making decision could only revoke 
the order made by the Administration, and order them to make a new decision. 
However, in this case the Administrative Appeal Court Judge fn making his 
decision, not only revoke the decision made by the defendant and order the 
defendant to make a new decision but the Judge had also included in his decision 
the effective date of termination of employment. This is against Article 97(9)(b) 
because it should be the defendant who would determine the effective date of 
termination in its new decision. Thus, the Administrative Court Judge had made 
21 Reg. No. 4K/TUN/1992. 
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a mistake in his decision. The Supreme Court corrected the mistake when the 
matter was brought up at the cassation level. 
Though the above cases highlighted some mistakes committed by 
the court in the application and interpretation of Law No. 5 of 1986, they are in 
no way detracted from the primary function of the Administrative Courts to 
provide legal protection for the citizens of Indonesia. To avoid misinterpretation 
and misapplication of Law No. 5 of 1986 and other relevant legislation in force, 
seminars and short courses have been organised for those who are involved in 
this field. One of the more active universities in Indonesia has organised and 
conducted such seminars and courses. That university is none other than 
Universitas Airlangga, Surabaya, Indonesia. With these seminars and courses, 
it helps to impart more information and understanding and insight into the 
implementation of the system of Administrative Courts in Indonesia as regulated 
by Law No. 5 of 1986 and other relevant legislation and regulations. Besides 
seminars and courses, there are a number of annotations made to die reported 
Administrative Law cases . From these annotations and remarks, the 
misinterpretation made in the decisions is highlighted . 
V. CONCLUSION 
. Factors responsible for some of the problems encountered _in the 
interpretation and implementation of the system of Administrative Courts in 
Indonesia are insufficient provisions in the relevant legislation that regulates the 
working of the system; and the reluctance of the Administrative Body to obey 
177 
order of stay of execution of Administrative Decision or the execution of the final 
order of the Administrative Court due to the lack of enforcing powe·r (upaya 
memaksa, dwang middelen) on the part of the Administrative Court. 22 
In order to overcome the problems mentioned above, it is 
recommended that a commission be set up to look into the loopholes or 
weaknesses of Law No. 5 of 1986 and other relevant legislation or regulations. 
The commission should then be given the task to make a report on all aspects of 
the problems encountered and make recommendations thereon to overcome them. 
Follow-up legislation must follow in order to carry out recommendations made. 
Since the Indonesian Administrative System is a relatively new and 
young one, it is very important to have a training institute to train administrators 
and judges whose functions and duties involve the use and application of 
Administrative Law. The institute should be manned and staffed by experts in 
-Administrative Law. In the long run, it would certainly help to train and 
produce personnel learned in the field of Administrative Law. This is important 
because the Administrative Courts form one of the four components of the 
judicial system in Indonesia under Law No. 14 of 1970. There is thus an urgent 
need to have legally trained and qualified personnel specialised in the field of 
Administrativ~ Law. 
22 Lolutong, op.cit., p. 10-11. 
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CHAPTER X 
CONCLUDING REMARKS 
In the light of the discussion on the System of Indonesian 
Administrative Courts in the foregoing chapters, certain peculiar features of the 
system need to be reiterated and several remarks thereon are inevitable although 
some of them are quite obvious while a few others have already been adverted 
to previously. It must be stressed again that by virtue of the 1945 Constitution 1 
and Pancasila2 the primary aim of establishing the Administrative Courts in 
Indonesia is to provide protection not only for the rights of individuals but also 
the rights of society. The Indonesian System of Administrative Courts are 
composed of the first jnstance Administrative Court, the Court of Appeal which 
exercises appellate administrative jurisdiction, and _the Supreme Court as the 
highest court of the system with its appellate and reviewing jurisdiction over 
administrative matters. 
The Indonesian System of Administrative Courts has a mixture of 
common law and civil law features with a particular bias on the latter. Certain 
2 
Indonesian Constitution today. 
The five basic principles of the Republic of Indonesia. 
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outstanding features, mainly procedural in nature, of the system need to be 
emphasised as they could be put to good use by the courts. The Administrative 
Court Judge is allowed to determine the burden of proof and plays an active role 
in an Administrative proceeding. The Judge may visit and examine premises 
away from the court in order to evaluate and assess the subject-matter of the 
dispute. The system also emphasises on speedy trials and saving of costs besides 
the waiver of fees and assistance to the poor and the illiterate. The problem of 
limited free use of evidence by the Administrative Courts as highlighted earlier 
because of Articles 100 and 107 could be easily solved by allowing the Judges 
more freedom in the use and admission of evidence. 
The system of Administrative Courts in Indonesia may also 
guarantee that the administrative justice will be uniformly, coherently and 
consistently applied throughout the entire system. This is possible because under 
the system, there is a general right of appeal from an Administrative Court to the 
Administrative Appeal Court. The administrative justice culminates in the 
Supreme Court which supervises the Administrative Appeal Court. Another 
contributing factor is that the Administrative Court Judges are experts who are 
learned and specialised in matters of Administrative Law . 
. Since there is no legal binding precedent in the Indonesian -Legal 
System, it allows flexibility in decision-making on Administrative disputes if one 
were to view this aspect positively . This is because the Administrative Courts 
Judges may be able to adapt and fashion their decisions in order to suit the 
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changing circumstances or to abandon old ways whenever new factual situations 
so demand. 
The Indonesian system also allows for the use of unwritten rules 
of Administrative Law, for example, the application of the concept of due or 
good administration. The application of this concept has widened the scope of 
judicial review against administrative action. Based on case law, there are four 
principles3 under the concept of due or good administration in Indonesia. The 
administrators are obliged to apply this concept in their administrative action. 
If it is practised properly by the administrators, it would help to portray a good 
image of the administrative system and the citizens would be better protected 
against unlawful action by the administration. Of course, it must be confessed 
here that the theoretical and practical aspects of the law are two different things 
altogether. The two need not necessarily coincide. 
Independence of Administrative Court Judges is another vital issue 
in settling administrative disputes between the government and the citizens. As 
an outsider, the writer is unable to really assess the situation objectively due to 
her limited stay in Indonesia. 
A fair feature of the. Indonesian system of adminis~rative 
jurisdiction is the availability of damages against an unlawful administrative 
3 The principles are: formal meticulousness or carefulness, prohibiting 
arbitrariness, fairness and equality. 
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action. There is clear and express statutory provision for this remedy. Such a 
remedy is not available under the common law system except when an unlawful 
action is also tortious. However, the amount of damages that could be awarded 
by the Administrative Courts against the Administrative body is very limited 
indeed- between Rp. 250,000 to Rp . 5,000,000. In practice, the ceiling imposed 
may prove to be inadequate in most cases. Therefore, in order to give effect the 
primary aim of the establishment of Administrative Courts , an amendment of the 
law is necessary. The judges should perhaps be given the discretion to determine 
the rightful amount in the light of the particular circumstances of each case . 
Six or seven years after the establishment of the Administrative 
Courts in Indonesia, there are some positive changes in the attitude of the Judges. 
From decided cases, the Judges now are more prepared to declare an 
Administrative Decision as invalid if there is an unlawful action or decision by 
the Administration. The effectiveness of the system depends on, among other 
-
things, the willingness and readiness of the Judges to subject the administration 
to the Rule of Law. The effort of courts in this direction must be intensified 
.. 
until one can proudly claim that the Administrative Courts are the bulwark of 
individual liberties and guardian of administrative morality . 
. The system will really run smoothly if there is als0 an 
accompanying change of attitude on the part of the administrators. They too 
must be made to realise that they are not above the law. They too must abide 
by the law. 
182 
This analysis of the Indonesian system reveals that the system 
contains some defects and weaknesses and problems have been encountered in the 
implementation thereof. With due respect and in all fairness to the system, it 
must be said that the philosophy and ideals of the Indonesian State Constitution 
and the Pancasila are very well intentioned - the legal protection of the citizens 
against unlawful or arbitrary action or decision of the Administration or the 
Government. The system of administrative courts is a bold attempt to put the 
philosophy and ideals into reality . The system as stated before is very biased 
towards the civil law system particularly with regards to the principles of 
administrative law. The administrative court structure does not fully reflect the 
civil law structure in that in Indonesia the Supreme Court still exercises control 
over the administrative courts by virtue of its appellate and reviewing powers. 
The Administrative Judges are civil servants and they are entrusted with a very 
heavy and difficult responsibility of imposing controls over the Administration 
or the Government whose officials are still not yet fully attuned to the Rule of 
Law. The French Droit Administratif works fine but the same may not 
necessarily be so in the case of the Indonesian Administrative Court System. 
In all fairness to and with great expectations from the Indonesian 
system, what the young system needs now is time to work it out and improve 
upon it grad1,1ally and conscientiously. Given the time and continuous · and 
unfailing commitment from all parties involved, there is no reason why the 
Indonesian system cannot work fine and thrive in future. A time may come in 
the future for the Indonesians to pride themselves by claiming that their system 
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is one based on the constitutional concept of Rule of Law and also really 
practises the Rule of Law if all the parties involved are fully committed towards 
achieving the national philosophy and ideology. 
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APPENDIX 1 
PRESIDENT 
OF THE REPUBLIC OF INDONESIA 
~-
' · I 
I 
ACT OF THE REPUBLIC OF INDONESIA 
NUMBER 5 OF 1986 
REGARDING . 
·. ADMINISTRATIVE JUSTICE 
WITH THE BLESSING OF ALMIGHTY GOD 
THE PRESIDENT OF THE REPUBLIC OF INDONESIA, 
Considering that : a. the nation of the Republic of Indonesia as a nation of law based 
upon the Pancasila and the Constitution of 1945 aims to realise 
for the nation and people a lifestyle of prosperity ,security, · 
tranquillity and order which guarantees the equal status of all 
citizens before the law and which guaranties the safeguarding 
of harmonious,balanced and cooperative relations between the 
organs of national administration and citizens in the community. 
b. in realising this way of life,by giving content to our,. , . 
independence through gradual national development ·· · · 
we attempt to construct, perfect and control the Adminis-
trative Organs of State to facilitate their development into 
organs which are efficient.effective,clean and authoritative,and 
which in implementing their tasks always base their actions on law 
·supponed by a spirit and a~tude of service to society. 
c. although national development will create conditions in w.hich every 
citizen may enjoy an atmosphere and climate of legal order and 
cenainty with justice as it's essence,in the course of it's 
implementation there is a possibility of conflicts of interests,disagree-
ment and disputes arising between State Administrative Bodies and 
Officials and citizens, which may disrupt or hamper the"course of 
national development; 
d. for the settling of such disputes,the existence of an Administrative 
Justice system is required with power to uphold justice,truth,order 
and certainty in the law resulting in the capacity to offer protection to 
society,panicularly in it's relations with State Administrative Bodies 
and Offipials; 
e. in relatio~ to these consideraiions,and in accordance with Act 
Number 14 of 1970 regarding Basic Provisions on Judicial Power, 
an Act regarding State Administrative Justice is necessary. 
Remembering : 
l. Section 5 paragraph (1) ,Section 20 paragraph (!),Section 24,and 
Section 25 of the Constitution of 1945; 
2. Determination of the Peoples Consultative Assembly of the Republic 
. of Indonesia Number IV/MPR/1978 in conjunc~on with 
Determination of the Peoples Consultative Assembly of the Republic 
I 
of 
·· ~ . 
of Indonesia Number II!MPR/1983 regarding the Broad Guidelines 
·~Sta~e Policy; 
3. Act Number 14 of 1970 regarding Basic Provisions on Judicial 
Power (State Document Number 74 of 1970,Supplementary State 
Document Number 2951); 
4. Act Number 14 of 1985 regarding the Supreme Court (State 
Document Number 73 of 1985,Supplementary State Document 
Number 3316); 
With the Assent of 
THE PEOPLES REPRESENTATIVE COUNCIL OF THE 
REPUBLIC OF INDONESIA 
DETERMINES 
To provide for: AN ACT REGARDING STATE ADMINISTRATIVE JUSTICE. 
CHAPTER 1 
GENERAL PROVISIONS 
Part One 
Interpretation 
Section 1 
. -In this Act: . . 
1. State Administration is the process of carrying out the functions of implementing 
·the affairs of both central and regional government; 
2. A State Administrative Body or Official is a body or official which implements the 
. affairs of government on the· basis of operat;iye law; • · . 
3. A State Administrative Decision is a written determination handed down by an 
administrative body or official containing a legal act of State Administration based on 
operative law which is of a concrete,individual and fmal nature and which creates legal 
consequences for a person or civil law body; · · 
4. A State Administrative Dispute is a dispute arising in the arena of State Administration 
between a person or civil law body and a State Administrative Body or Official at the 
central or regional level as a result of the handing down of a State Administrative 
Decision under operative law,and includes public service disputes; 
5. A Claim is a request in the form of a demand made to a State Administrative Body or 
Offici,&ta.n_<t~bffii!ted to a Court for judgement; .. 
6. The,~ iJie State Administrative Body or Official who hands down a decision 
~'> on the basis of the authority vested or delegated to him which is being challenged by 
the per5on or civil law body;. 
7. Tite Court is the State Administrative Court and/or the State Administrative Appeal 
Court in the jurisdiction of State Administrative Justice; 
8. The Judge ·is a Judge of the Administrative Court and/or the Administrative Appeal 
Court. 
Section 2· 
The following are not incluQ.ed within the definition of a ·State Administrative Decision 
within the meaning of this Act: · 
a. State Administrative Decisions which represent a civil law activity; 
b. State Administrative Decisions which represent regulations of a general nature; 
c. State Administrative Decisions which still require assent; 
d. State Administrative Decisions which are handed down on the basis of provisions of 
the Criminal Law Code or the Criminal Law Procedure Code or other laws of a 
criminal nature; 
e. State Administrative Decisions which are handed down on the basis of an investigation 
by a jup.icial body on the basis of the provisions of operative law; 
I f. State Administrative Decisions regarding the administration of the Armed Forces of the 
Republic of Indonesia; . . 
g. A decision Qf .the Indonesian Electoral Commission both central and regional regarding 
the results ot a gefl;eral election. 
Section 3 . 
(l)When a-State Administrative Body or Official fails to hand down a decision when it is 
their obligation to do so such failure shall be considered to be a State-Administrative 
Decision. 
(2) When a State Administrative Body or Official fails to hand down the requested 
decision,and the time period specified by law within which the decision must be made 
has elapsed,the Administrative Body or Official shall be considered to have refused 
to hand down the decision. · 
(3) In cases where the relevant law does not specify a time periOd for making a decision 
for the purposes of paragraph (2) ,then ~ter the elapse of four months after receiving 
tJie request the relevant Administrative Body or Official shall be considered to have 
handed down a decision refusing the request. 
Part Two 
Status 
Section 4 
The State Administrative Justice system is one of the organs of judicial power through the 
people may seek justice in administrative disputes. 
Section 5 
(!)Judicial power in the jurisdiction ()f Adnllnistrative Justice is exercised by: 
a. State Administtqtive Courts; · 
b.State Administrative Appeal Courts. 
(2) Judicial power in the jurisdiction of State Administrative Justice climaxes at the 
Supreme Court as the Highest National Court. . 
Part 3 
Location of Courts 
Section 6 
(1) State Administrative Courts sit in the major or capital city of each regency,and their 
jurisdiction will cover the a$ of that major city or regency. 
(2) State Administrative Appeal Courts sit in the capital city of each province,and their 
jurisdiction shall cover the territory of the province. 
Part 4 
Formation 
Section 7 
(1) The technical fotmation of the justice system for the Court shall be implemented by 
the Supreme Court. 
(2) The formation of the organisation;adm.ipistration and finances of the Court shall be 
implemented by the Department of Justice. 
(3) The formation of the Court as provided for by paragraph (1) and paragraph (2) shall 
not diminish the independence of the Judges in investigating and deciding 
Administrative Disputes. 
CHAPTER II 
COMPOSITION OF THE COURT 
Part 1 
General 
Section 8 
The Court shall comprise: ~~ 
a. The State Admio.istrative Court which represents a court of first instance; 
b. The State Ad.Ininistrative Appeal Court which represents an appellate court. 
Section 9 . 
The Administrative Courts shall be created by Presidential Decision 
... . .. 
Section 10 
The Administrative Appeal Courts shall be .created by an enactment. 
Section 11 
(1) The ~ourt comprises an Executive,a Judicial Bench,a Clerk and a Secretary. 
(2) The Exec~tive comprises a Chairperson and a Deputy Chairperson. 
(3) The Judiciru Bench of the Administrative appeal Court is the High Bench. 
Part Two 
Chairperson,Deputy Chairperson,Judges and Clerk o.f the Court 
Paragraph 1 
Chairperson,Deputy Chairperson and Judges 
Section 12 
(1) A Judge of the Court is an official who undertakes the responsibility of Judicial 
Power. 
(2) Conditions and manner of appointment and termination of Judges,and the manner in 
which a Judge carries out his or her duties are laid down in this Act 
Section 13 
(1) Appointment and general supervision of a Judge as a public servent,is the 
responsibility of the Minister for Justice. 
(2) Appointment and supervision as described in paragraph (1),shall not diminish the .~ 
independence of the Judge in investigating and deciding Administrative Disputes. 
Section 14 
(1) To be appointed as Judge of the State Administrative Court,a candidate must fulfil the 
following conditions: _ 
a. be an Indonesian citizen; 
b. be devoted to the belief in one Almighty God; 
c. be faithful to the Pancasila and the Constitution of 1945! _ 
d. not be a former member of the banned Indonesian Communist Party or any of its 
mass organisations and not be a person who was directly or indirectly involved in 
"the Indonesian Communist Party's Counter Revolutionary Movement of 30th 
September (G.30.S/PKI)" or any of it's other prohibited organisations; 
e. be a public servant; 
f. be a law graduate or a graduate in another discipline with expertise in the field of 
State Administration; 
g. be at least twenty five years of age; 
h. be responsible.honest,just and not of culpable character. 
(2) To be appointed as Chairperson or Deputy Chairperson of an Administrative Court at 
least ten years experience as a Judge of the Administrative Court is required. 
Section 15 
(1) To be appointed as Judge of the Administrative Appeal Court a candidate must fulfil 
the following conditions: 
a. the conditions contained in Section 14 paragraph(l),letters a,b,c,d,e,f,and h; 
b. be at least forty years of age; 
c.have at least five years experience as Chairperson or Deputy Chairperson of the 
Administrative Court,or at least fifteen years experience as a Judge of the 
Administrative Court. 
(2)To be appointed as Chairperson of the Administrative Appeals Court at least ten years 
experience as Judge of the Administrative Appeals Court or at least five years 
experience as Judge of the Administrative Appeals Court after serving as Chairperson 
w 
of the Administrative Court is required. · 
(3) To be appointed as ,Deputy Chairperson of the Administrative Appeals Court at least 
eight years experience as Judge of the Administrative Appeals Court or at k least three 
years experience as Judge of the Administrative Appeals Court after serving as 
Chairperson of the Administrative Court,is required. 
~ 
Section 16 
(1)A Judge is appointed and stood down by the President as Head of State on advice of 
the Minister for Jus'tice with the assent of the Chief Justice of the Supreme Court. 
(2) The Chairperson and Deputy Chairperson of the Court shall be appointed and stood 
down by the Minister for Justice with the assent of the Chief Justice of the Supreme 
Court. 
Section 17 
(1) Before taking up their office the Chairperson,Deputy chairperson and Judges are 
obliged to swear an oath or affirmation according to their religion or belief; the oath 
or affirmation shall be as follows: 
"I solemnl}; swear/promise that I,in obtaining my position did not,directly or 
indirectly 1by using any name or method,give or promise anything to any person at 
all". ' 
"I swear/promise that I ,in doing performing or omitting to perform any duty of 
this offlce,will never directly or indirectly receive any promise or gift from any · 
person". 
"I swear/promise that I shall be faithful to and shall defend and apply the Pancasi1a 
as the basis and ideology of the State,the Constitution of 1945 and all Acts and other 
legislation operating in the Republic of Indonesia". 
"I swear/promise that I shall continually carry out my office with honesty, 
conscientiousness and without prejudice,and will in performing my duties, behave as 
properly and as justly as is fitting for a Chairperson/Deputy Chairperson/Judge of 
sound and honest character in upholding law and justice". 
"I solemnly swear/promise that l,in obtaining my position did not,directly or 
indirectly,by using any name or method,give or promise anything to any person at . 
all". - . 
"I swear/promise that I ,in doing,perfoniling or omitting to perform any ·duty of 
this office, will never directly or indirectly receive any promise or gif.t from any 
person". · . · · · 
"I swear/promise that I shall be faithful to and shall defend and apply the Pancasila 
as the basis and ideology of the State, the Constitution of 1945 and all Acts and other 
legislation operating in the Republic of Indonesia". 
"I swear/promise that I shall continually carry out my office with honesty, • 
conscientiousness and without prejudice,and will in performing my duties, behave as 
properly and as justly as is fitting for a Chairperson/Deputy Chairperson/Judge of 
sound and honest character in upholding law and justice". 
(2) The Deputy Chairperson and Judge of tl1e Administrative Court shall swear the oath 
or promise to the Chairperson of the Administrative Court. 
(3) The Deputy Chairperson and Judge of the Administrative Appeal Court and the 
Chairperson of the Administrative Court shall swear their oath or promise to the 
Chairperson of the Administrative Appeal Court. 
(4) The Chairperson of the Administrative Appeal Court shall swear their oath or promise 
to the Chief Justice of the Supreme Court,. 
Section 18 . 
(1) Unless specified otherwise by or on the basis of an enactment ,a Judge shall not 
concurrently serve as: 
a. a bailiff of the court; 
b. guardian,loco parentis or official involved in a case being heard by tl1em; 
c. an entrepreneur. 
(2) A Judge shall not concurrently act as a legal adviser. 
(3) Offices which shall not be concurrently by a Judge apart from those specified in 
paragraph (1) and paragraph (2) shall be more completely specified in Government 
Regulations. 
·· ·eo:· 
.; Section 19 
(1) Chairperson))epu·ty Chairperson and Judge may be dismissed from office with 
honour because of: . 
a. the(!- own request; 
b. persistent physical or emotional illness; 
c. they reach the age of sixty years fo~ a Chairperson,Deputy Chairperson and Judge 
of the Administrative Court or fortythree years for a Chairperson.Deputy 
Chairperson and Judge of the Administrative Appeal Court; 
d. an obvious inability to continue to carry out their duties. 
(2) Chairp~rson,Deputy Chairperson,and Judge who passes away shall be considered to 
have been .. ~utomatically dismissed with honour. by the President as Head of State. 
Section 20 
(1) The Chairperson,Deputy Chairperson and Judge may be dismissed from office 
without honour for the following reasons: 
a. they have been found guilty of a criminal action; 
b. they have committed a culpable act; 
c. they have repeatedly neglectful of their responsibilities in the course of carrying out 
their duties; 
d. they have violated their oath or affirmation: of office; 
e. they have violated a prohibition contained in Section 18 
(2) An inquiry into the possibility of dismissal without honour under Paragraph( I) 
letters b,c,d and e shall be held after the relevant person has been given the 
opportunity to defend him or her self before the Judicial Honour Council. 
(3)The creation,composition and procedures of the Judicial Honour Council and the 
self-defence procedures shall be formulated by the Chief Justice of the Supreme 
Court and the Minister for Justice. 
Section 21 
A Judge who is dismissed from office is not automatically dismissed as a public servant 
.. . Section 22 
(1) A Chairperson,Deputy Chairperson and Judge,before being dishonpurably dismissed 
under section 20 paragraph (l),may be suspended from office by the President as • 
Head of State on the advice of the Minister for Justice with the assent of the Chief 
Justice of the Supreme Court. 
(2) The provision in Section 20 paragraph (2) also applies to an inquiry into the 
possibility of suspension under paragraph (1). 
Section 23 
(1) When a Judge is the subject of an arrest warrant and is arrested he or she is 
· automatically suspended from office. · 
'(2) When a Judge faces accusation in a criminal case in a State Court under Section 22 
paragraph (4) of Act Number 8 of 1981 regarding Criminal Procedure without 
being arrested,he or she may be suspended from office. 
Section 24 
More detailed provisions regarding honourable discharg~,dishonourable discharge and 
suspension as well as the rights of officials facing discharge,shall be regulated by 
Government Regulations. 
Section 25 
(1) The status of Judicial protocol shall be regulated by Presidential Determination. 
(2) Allowances and other provisions regarding the position of Chairperson,Deputy 
Chairperson .and Judges shall be regulated by Presidential Determination. 
. . Section 26 
(1) The Chairperson,Deputy Chairperson and Judge may be arrested or detained only 
by order of the Attorney General with the assent of the Supreme Court and the 
Minister of Justice. . 
'(2)In the case of: 
a. being caught in the act of committing a crime,or 
b. being suspected of having committed a criminal act punishable by the death 
penalty ,or· ··· · 
c. being suspected of havi..hg committed a crime threatening national security. 
The Chairperson,Deputy Chairperson and Judge may be arrested without the 
order or assent required by paragniph (1). 
~ 
Paragraph 2 
The Clerk of Court 
Section 27 
( 1) In evecy ~ourt there shall be a secretariat headed by a Clerk. 
(2) In performing his or her duties the Clerk of Court shall be assisted by a Deputy 
Clerk ,several Junior Clerks and several Relief Clerks 
Section 28 
To be appointed as a Clerk of the Administrative Court a candidate must fulfil the 
following conditions: 
a. be an Indonesian citizen; 
b. be devoted to a belief in one Almighty God; 
c. be faithful to the 'Pancasila and the Constitution of 1945; 
d. posses at least a Bachelor of Laws degree; . 
e. have at least four years experience as a Deputy Clerk or at least seven years experience 
as a Junior Clerk of the Administrative Court or have held office as Deputy Clerk of 
the Administrative Appeals Court. 
Se<;tion 29 . 
To be appointed as Clerk of the Administrative Appeals Court a candidate must fulfil the 
following conditions: 
a. the conditions contained in Section 28 letters a,b and c; 
b. posses a law degree; . 
c. have at least four years experience as Deputy Clerk or eight years as Junior Clerk of 
the Administrative Appeals Court or four years experience as a Oerk of the 
Adminis~~ve Court 
Section 30 • 
To be appohlted as Deputy Oerk of the Administrative Court a candidate must fulfil the 
following conditions: 
a. the conditions contained in Sections 28 letters a,b,c,and d; 
b. have at least four years experience as Junior Clerk or six years experience as Relief 
Clerk of the Administrative Court. 
Section 31 
To be appointed as Deputy Oerk of the Administrative Appeals Court a candidate must 
fulfil .the following conditions: · 
a. the conditions contained within Section 28 letters a,b,and c; 
b. possess a law degree. 
c. have at least four years experience as Jwtior Clerk or seven years as Relief Clerk of the 
Administrative Appeals Court or six years experience as Deputy Clerk of the 
· Administrative .court or have held office of Clerk of the Administrative Appeals Court. 
Section 32 
To be appointed as Junior Clerk of the Administrative Court a candidate must fulfil the 
following conditions: 
a. the conditions outlined in Section 28 letters a,b,c,and d; 
b. have at least three years experience as a Relief Clerk of the Administrative Court. 
Section 33 
To be appointed as Junior Clerk of the Administrative Appeals Court a candidate must 
fulfil the folloWing conditions: 
a. the conditions outlined in Section 28 letters a,b,c artd d; 
b. have at least three years experience as Relief Clerk of the Administt:ative Appeals Court 
(/ 
or four years as Junior Clerk or eight years as Relief Clerk of the Administrative Court 
or have held office as Deputy Clerk of the Administrative Appeals Court. 
Section 34 
To be appointed as Relief Clerk of the Administrative Court a candidate must fulfil the 
following conditions: 0 
a. the conditions contained in Section 28 letters a,b,c and d; 
b. have at least five years experience as a public servant in the Administrative Court. 
Section 35 
To be appointed as Relief Clerk of the Administrative Appeals Court a candidate must 
fulfil the follewing conditions: 
a. the conditions contained in Section 28 letters a,b,c and d; 
b. have at least fiveoyears experience as Relief Clerk of the Administrative Court or ten 
years experience as a public servant in the Administrative Appeals Court. 
Section 36 
(1) Unless specified otherwise by or on the basis of legislation, clerks shall not 
concurrently serve as guardian,support or official involved in a case in which he or 
she is acting as Clerk. 
(2) A Clerk shall not concurrently act as a legal adviser. 
(3) Any offices which cannot be concurrently held by a Oerk apart from those specified 
in paragraphs (1) and (2) shall be more completely specified by the Minister for 
Justice with the assent of the Chief Justice of the Supreme Court. 0 
Section 37 
1l1e Clerk.Deputy Clerk Junior Clerk and Relief Oerk are appointed to and discharged 
from office by the Minister for Justice. 
Section 38 
Duties and responsibilities,organisational composition and tl1e work procedure of the 
Court Secretariat shall be more completely regulated by the Supreme Court. 
Section 39 
Before taking up their office, the Clerk.Deputy Clerk.Junior Clerk and Relief Clerk shall 
swear an oath or affirmation according to their religion or belief to the Chairperson of the 
Relevant Co~ the oath or affirmation shall be as follows: 
"I solemnly swear/proniise that l,in obtaining my position did not,directly or 
indirectly,by using any name or method,give or promise anything to any person at all". 
"I swear/promise that I ,in performing or omitting to perform any duty of 
this office, will never directly or indirectly receive any promise or gift from any 
person". 
"I swear/promise that I shall be faithful to and shall defend and apply the Pancasila 
as the basis and ideology of the State, the Constitution of 1945 and all Acts and oilier 
legislation operating in the Republic of Indonesia". 
"I swear/promise that I shall continually carry out my office with honesty, 
conscientiousness and witl10ut prejudice,and will in perfonning my duties, behave as 
properly and as justly as is fitting for a Chairperson/Deputy Chairperson/Judge of 
sound and honest character in upholding law and justice". 
\ 
Part Three 
The Secretary 
Section 40 
In each Court there shall be a Secretariat headed by a Secretary who is assisted by a 
Deputy Secretary. 
Section 41 
The Court shall serve concurrently as the Court Secretary. 0 
Section 42 
----""""'~ 
To be appointed as Deputy Secretary of the Administrative Coun a candidate must fu11il 
me following conditions: 
a. be an Indonesian citizen; 
b. be devoted to ihe beUef in One Almighty God; 
c. be faithful to the Pancasila and the Constitution of 1945; 
d. possess at least a degree of Bachelor of Arts or Bachelor of Administration· 
e. po~s~ some e~~~ence in the field of administration of justice. ' 
Section 43 
To be appointed as Deputy Secretary of the Administrative Appeals Coun a candidate 
IDUSt fulfil the following conditions: 
a. the conditions contained within Section 42 letters a,b and c; 
b. possess .a degree of Bachelor of Laws or Bachelor of Administration. 
··• Section 44 
The Deruty Secretary is appointed and discharged by the Minister for Justice. 
Section 45 
Before taking up their office,the Secretary ,Deputy Secretary shall swear an oath or 
affirmation according to tl1eir religion or belief to the Chairperson of t11e relevant 
Coun;the oath or promise shall be as follows: 
••r swear/proritise: 
.,that I,being appointed as Secretary/Deputy Secretary will be faithful and fully 
devoted to the Pancasila,tlte Constitution of 1945.the nation and the Government" . . 
uthat I shall observe all operative laws and shall carry out t11e official duties entrusted 
to me with total submission,awareness and responsibility" . 
.,that I shall continually uphold respect for the nation and govenunent and the prestige 
of the office of Secretary/Deputy Secretary while always placing the interests of the 
nation before the interests of myself, any other person or group". 
·"that I shall hold as confidential anything which is by it's nature or according to my 
instructions confidential". 
"that I shall work witl1 honesty ,discipl.ine,conscienciousness and enthusiasm in the 
interests of tlle nation". 
Section 46 
( 1) The Secretary of the Court is charged with the task of implementing tlle general 
administration of tlle Court 
(2) Duties and responsibilities,organisational structure and. work system of the Secretariat 
shall be regulated more completely by the Minister for Justice. 
Chapter ill 
THE POWERS OF THE COURT 
~ . Section 47 
The Court has the duty and the authority to hear decide and settle all Administrative 
Disputes. 
Section 48 
(1) In the case where a State Administrative Body or Official is given tlte authority by or 
on t11e basis of law t9 settle ceqain disputes through administrative ~e._~je.w_p~s 
then such Administrative Disputes must be settled through those eXIsting avenues of 
administrative review. · 
(2) The Court ·shall only have jurisdiction to hear,decide and settle an a~tra.tive 
· dispute of tlle type referred to in paragraph (1) when all the relevant eXISttng avenues 
of .. . 
administrative review have been exhausted. 
Section 49 
The Court shall not have jurisdiction to hear,decide and settle an Administrative Dispute 
in cases where the decision under dispute is handed down: . 
a. during war time,states of emergency,conditions ?f n~tural disas~er or other 
situations which are on the basis of law extraordinarily threaterung. . 
b. in situations which are,on the basis of law,of pressing public interest. 
Section 50 
Adm-inistrative Courts have the duty and authority to hear,decide and settle Administrative 
ilisputes at first instance. 
Section 51 
'l) ~e Administrative Appeal Court has the duty and authority to hear and decide 
Administrative Disputes at the appeal level. 
'2) The Administrative Appeal Court also has the duty and authority to hear and decide at 
first and final instance jurisdictional disputes arising between the Administrative 
Courts within it's jurisdiction. 
'3) The Administrative Appeal Court has the duty and authority to hear,decide and settle 
at firsrinstance Administrative Disputes falling within Section 48. 
(4) A decision. of the Administrative Appeal Court under paragraph (3) is subject to a 
request for cassation. 
Section 52 
(1) The Chairperson of the Court is responsible for the supervision of the 
implementation of duties and the. behaviour of the Judges, Clerks and Secretaries 
within his or her jurisdiction. 
(2) Apart from the responsibility contained in paragraph (l),the Chairperson of the 
Administrative Appeal Court must undertake the supervision of the course of 
justice within the Administrative Courts within his or her jurisdiction,and ensure that 
justice is implemented conscientiously and properly. · 
(3) In carrying out the supervisory role under paragraphs (1) and (2),the Chairperson of 
the Court may issue directives,reprimands and memorandums as he or she considers 
necessary. · 
(4) The supervision provided for in paragraphs (1),(2) and (3) shall not diminish the 
in<:Iependence of the Judges in hearing and settling Administrative Disputes. 
Chapter IV 
RULES OF PROCEDURE 
Part One 
Claims 
Section 53 
(1) An individual or private legal body who feels that it's interests have been injured by a 
State Administrative Decision may submit a written claim to the c~mpetent Court 
containing a demand that the Administrative Decision under dispute be declared void 
or invalid, with or without an accompanying demand for compensation and/or 
·rehabilitation. 
(2) Reasons which may be used in a claim made under paragraph (1) areA~~-~~ · 
a. The State Administrative Decision under challenge conflicts with -eperative law; t:t cJ-) 
b. The State Adininistrative Body or Official,in making the deci~ion under 
challenge had used their authority for a purpose other than that for which it w~1 · 
granted; . \. . ·' . . 
c. The State Administrative Body or Official in making or failing to make the 
decision under challenge ,after taking into account all the interests affected by the 
the decision should not have made or failed to make that decision. 
, Section 54 
(1) A claim in an Administrative Dispute shall be submitted to the competent Court 
whose jurisdiction covers the location of the defendant. 
(2) When the "defendant is more than one State A~stiative Body or ~f~ci~,l?C~ted in 
more than one jurisdiction the claim shall be subrrutted at a Court With Junsdicnon 
over the location of one of the State Administrative Bodies or Officials. 
(3) When the defendant is not located within the jurisdiction within which the claimant 
resides, the claim may be submitted at the Court with jurisdiction over the place of 
residence of the claimant to be transferred to the relevant Court. 
(4) In certain cases based upon the specific character of the relevant Administrative 
Dispute governed by Govenunent Regulations, the claim may be submitted to the 
Coun with jurisdiction over the place of residence of the cla.unant. 
(5) 
(6) 
Vlhen the claimant and the defendant reside or are currently overseas the claim shall 
be submitted to the Court in Jakarta. ' 
When the defendant is located within the country and the claimant is overseas the 
claim shall be submitted to the Court with jurisdiction over the location of the' 
defendant 
, . Section 55 
A claim must be 'submitted within a period of ninety days from the moment at which the 
Decision of the State Administrative Body or Official is~~!\'~ or announced. 
(1) 
(2) 
(3) 
Section 56 
The claim must contain: 
a. the name;nationality,place of residence and occupation of the claimant or his or 
her representative; 
b. the position and location of the defendant; 
c. the basis of the claim and the matter which the Court is requested to decide; 
When a claim is made and signed by a representative of the claimant, the claim must 
be acco.mpanied by a valid delegation of authority. 
The chum must, whenever possible be accompanied by the Administrative Decision 
disputed by the claimant. 
Section 57 
(1) The parties to the dispute may each be accompanied or represented by one or several 
Attorneys. · 
(2) The delegation of authority may be executed by a special delegation of authority or 
may be made orally at the Court hearing. 
(3) A delegation of authority made outside the country must be in a form complying with 
the conditions of the relevant country to the knowledge of the Representative of the 
- Republic of Indonesia in that country and then translated. into Bahasa Indonesia by an 
official translator. 
Section 58 
When it is considered necessary the Judge has authority to order the two disputing parties 
to personally attend the hearing,despite being already represented by an attorney. 
(1) 
(2) 
(3) 
(4) 
(l) 
(2) 
(3) 
Section 59 
To submit a claim a claimant must pay a case fee in advance,the amount of which 
shall be ftxed by the Court Clerk. 
Mter the claimant has paid the case fee, the claim shall be registered by the Clerk of 
Court on the register of cases. 
Within a maximum of thirty days after the claim is registered, the Judge shall specify 
the date, time and place for the hearing and order the two parties to be called to 
attend at the time and place specified. 
The letter of notice to the defendant shall be accompanied by a copy of the claim 
informing him or her that the claim may be answered in writing. 
Section 60 . 
11te claimant may submit a request to the Chairperson of the Court that he or she 
be permitted to bring their claim free of ~barge. . . . . 
Such a request shall be submitted at the nme the claimant s~bmlts !u~ or~~ claun 
and shall·be accompanied by an explanatory lett~r confuming therr mability to pay 
written by the local or village head person in the apl?licant: s plac~ of residence. 
In the explanatory letter it must be stated that the claJmant IS genwnely unable to 
afford the case fee. 
· Section 61 
(1) A request made under Section 60 must be checked and declared upheld by the Court 
before the basis of the dispute is heard. 
(2) This declaration is at first instance is fmal. . . 
(3) The declaration of the Court upholding the claunants request for y.rruver of the case 
fees at first instance is also valid at the level of appeal and cassauon. 
Section 62 
,, .. 
(1) In a con~ulta~ve meeting,th~ Chairpers~n of the Court h~ auth~ri~ JW~i.® ~ 1l _ ~J · 
declaranon With accompanymg evaluation that the subrmtted claun IS reject~ or --~,..... 
without basis for the reason that · ··· ~-
a. the basis or'ih~ claim does not fall within the jurisdiction of the court. 
b. the conditions contained in Section 56 have not been fulfilled by the claimant 
despite him or her having been informed and reminded of them; 
~. the claim is not based upon acceptable grounds; 
d. the demands made in the claim have already been met by th~ Adm:inistrative 
Decision under challenge; · 
e. the claim was submitted prematurely or after the expiry of the prescribed time limit 
(2) a. A declaration made under Section (l) shall be armounced in the consultative 
meeting after summoning the disputants to listen to it,before the hearing date is 
fixed; ·. 
b. The suinmoning of the disputants shall be executed by registered letter from the 
Cl~rk of the Court by onler of the Chairperson of the Court 
(3) a. An objection to the determination made under paragraph (1) may be submitted to 
the Court within a period of forteen days after the declaration is armounced; 
b. Such an· objection· shall be submitted in acconiance with the provisions of Section 
56. 
(4) An objection lodged under paragraph (3) shall be heard and decided by the Court 
in accelerated proceedings. . 
(5) In the case of the objection being upheld by the Court the declaration under paragraph 
(1) fails at law and the and the basis of the claim shall be heard, decided and settled 
in standard proceedings. 
(6) No legal avenue is available to challenge tlte decision on the objection. 
Section 63 
(1) Before investigation of the basis of the dispute commences, the Judge is obliged to 
hold a preparatory hearing to clarify a claim which is ambiguous. . 
(2) In the preparatory hearing under paragraph (l),the Judge: 
a. is obliged to advise the claimant to improve the claim and complete it with the data 
required within a period of thirty days; 
b. may request an explanation of the State Administrative Body or Official party to 
~~~ . · 
(3) When the claimant fails to complete their claim within the time period specified in 
paragraph (2),the Judge may declare that the claim will not be accepted. 
(4) A decision under paragraph (3) is not subject to legal challenge, but a new claim 
may be submitted. · 
Section 64 
(1) In fixing the date for the hearing, the Judge shall take into account the distance from 
the location of the hearing that each party resides. 
(2) The period of time between the summoning 'of the parties and the date of the hearing , 
shall not be less than six days, unless the dispute must be heani with the rapid 
procedure governed by Part Two Paragraph 2. 
Section 65 
The summoiling of the disputing parties shall be considered valid at tl1e moment each has 
received ~e summons through a registered letter. · 
Section· 66 
(1) In the case of one of• the parties residing or being outside the territory of the Republic 
of Indonesia, the Chairperson of the relevant Court shall issue a summons by 
directing-a letter specifying the hearing date and a copy of the claim to the Department 
of Foreign Affairs of the Republic of Indones~a. 
(2) The Department of Foreign Affairs shall immediately deliver the letter specifying 
the hearing date and the copy of the claim sent under paragraph (1) tllrough the 
Representative of the Republic of Indonesia in tlte territory where the relevant 
party resides or is. 
(3) The officials of the Representative of tl1e Republic of Indonesia are obliged to report 
to the relevant Court within a period of seven days from the issue of the summons. 
Section 67 -- _ 0 (1) The claim shall not postpone or prevent the implementation of the Decision of the 
State Ad.min,is~tive Body or Official nor any actions of the State Administrative 
Body or Official\ipder challenge. 
(2) The claimant may submit a request that the implementation of the Administrative 
Decision be postponed for the duration of the Administrative Dispute hearing, until 
$ere is a legally enforceable Court Decision. 
(3) A 'request under paragraph (2) may be submitted simultaneously as part of the claim 
· and may be decided prior to the central dispute. 
(4) A request for postponement under paragraph (2): 
a. may be granted rn circumstances of such extreme urgency that the interests of the 
claimant would be seriously injUred if the Administrative Decision under challenge 
wasJmplemented; · · 
b. shall not be granted when, within the framework of development,the public 
interest compels the implementation of the decision. 
Part Two 
The Hearing at First Instance 
Paragraph I 
Hearing with Standard Procedure 
Section 68 
(1) The Court shall hear and decide an Administrative dispute with a bench of three 
Judges. ~ -
(2) The Court shall sit on the day specified in the summons. 
(3) The hearing of the Administrative dispute in the session shall be led by the Chairing 
Judge of the Session . 
. (4) The Chairing Judge of the Session is obliged to ensure that order continues to be 
observed throughout the sitting and that all Court instructions are properly 
implemented. 
Section 69 
(1) In the Court,every person is obliged to display character,actions,behavior and 
expression which honour the authority,prestige and respect for the Court by 
observing order in the Court session. . 
. (2) Any person who fails to observe order in the Court session as required by paragraph 
( 1 ),after receiving a warning from and by order of the-Chairing Judge of the Session 
may be expelled from the Courtroom. -
(3) Action taken by the Chairing judge of the Session under paragraph (2)towards a 
breach of discipline ,does not detract from the possibility of prosecution if the breach 
constitutes a criminal offence. 
Section 70 
(1) For the purposes of the hearing the Chairing Judge of the Session shall open the 
session and declare it open to the public. 
(2) When the Judicial Council considers that the dispute involves public order or 
national security,the session may be declared closed to the public. 
(3) Failure to fulfil the provisions of paragraph (1) may result in the decision being 
void at law. 
. , Section ~ 1 
(1) Where the claimant or his or her representative fails to attend on the first day of the 
hearing and on the date fixed by the second summons without reasonable excuse 
,despite being properly summoned on both occasions, the claim shall be declared 
dropped and the claimant must pay the court costs. 
(2) In the c~e described in paragraph (l) the claimant has the right to submit his or her 
claim once again after paying the case fee in advance. 
Section 72 
(1) In the case of the defendant or his or her representative failing to attend two · 
consecutive sittings and/or failing to reply to the claim without reasonable 
justification despite on each occasion having been properly summoned,the Chairing 
•J 
Judge of the Session may issue a determination requesting the defendant's superior 
to order the defendant to attend or to reply to the claim. 
(2) Where,after the. passing of two months after the sending of the determination under 
paragraph. (1) by registered letter a report has not been received from both the 
defen~t's superior and from the defendant, the Chairing Judge of the Session shall. 
:;pecify the date of the following session and the hearing of the dispute shall continue 
with standard procedure without the defendant in attendance. 
(3) The decision on the central claim may be handed down only after an investigation 
into all aspects of evidence has been exhaustively carried out. 
Section 73 
(1) Where-more than one defendant can be identified and one or more of them or their 
represen~tives fails to attend the hearing without reasonable justification, the hearing 
of the dispute may be postponed until a hearing date fixed by the Chairing Judge of 
the Session. 
(2) Postponement of the hearing date shall be announced to the parties in attendance, 
· while the parties not in attendance shall be summoned again by order of the Chairing 
Judge of the Session. 
(3) Where ,on the date of the postponed hearing flxed under paragraph (2) ,the defendant 
or his or her representative still fail to attend the sitting,the hearing shall proceed 
in their absence~ 
Section 74 
(1) The hearing of the dispute shall commence with the Chairing Judge of the Session 
reading the contents of the claim and the letter containing the reply to it ,and when 
their is no letter of reply,the defendant shall be given the opportunity to submit a 
reply. 
(2) The Chairing Judge of the Session shall give the opportunity to the two parties to 
clarify any matters raised by either party. 
Section 75 
(1) The claimant may only alter the reasons underlying his or her claim up until the na,iliQ. 
stage, provided that he or she has sufficient reason to do so and that such an alteration 
will not injure the interests of the defendant Such considerations must be carefully 
evaluated by the Judge. . . 
(2) The defendant may only alter the reasons underlying the claim up until the duplik 
stage,provided that he or she has sufficient reason to do so and that such an alteration 
will not injure the interests of the claimant.Such considerations must ~carefully 
evaluated by the Judge. 
Section 76 
(1) The cl~t may retract the claim at any time before the defendant submits his or her 
reply . .. 
(2) When the defendant has already submitted his or her reply to the claim ,retraction of 
the claim by the claimant shall only be permitted by the Court with the consent of the 
defendant 
Section 77 
(1) Exception to the absolute authority of the Court may be proposed at any time during 
the hearing and although there is no exception to the absolute authority of the Court 
when the Judge Knows of this matter he is,because of his office ,obliged to state 
that the Court dOes not have the authority to hear the relevant dispute. 
(2) Exception to the relative authority of the Court may be submitted at any time before 
the delivery of the reply to the central claim,and the exception must be decided · 
before the central dispute is heard 
(3) Other exceptions not regarding the authority of the Court shall only be decided in 
conjunction with the central claim. 
Section 78" 
(1) A Judge is obliged to withdraw him or her self from a hearing if he or she is-related 
by blood or marriage to the third degree,or by marriage despite being now divorced 
to one of the Judges on the bench or the Clerk. 
· (2) A Judge or Clerk is obliged to withdraw him or her self from a hearing if he or she 
is related by blood or marriage to the third degree,or by marriage despite being 
already divotced .. to the defendant,the claimant or the legal advisers. 
(3) A Judge or Clerk who falls within paragraph (1) or (2) must be replaced and when 
they are not ~placed or fail t9 withdraw ,and the case has already been decided, then 
the dispute shall be immediately reheard with a Court of new composition. 
Section 79 
(1) A Judge is obliged to withdraw from a case if he or she has a direct or indirect 
interest in the dispute. 
(2)·The withdrawal of a Judge or Clerk under paragraph (1) may be voluntarily, or may 
be at the request of one of the disputing parties. 
(3) When there is confusion or a difference of opinion regarding a matter referred to in 
paragraph(2),the official of the Court has the authority to determine the issue. 
(4) The Judge or Clerk satisfying paragraph (1) or(2) shall be replaced and if they are 
not replaced and fail to withdraw from the case before the dispute is decided, the 
dispute shall be immediately rehe~ with a Court of new composition. 
Section 80 . 
In the interests of the fluent hearing of a dispute the Chairing Judge of the Session has the 
right to issue directives to the disputing parties in relation to the legal avenues and the 
evidence which they may use in the dispute. 
Section 81 
With the permission of the Chairperson of the Court, the claimant,defendant and their the 
legal advisers may scrutinise the dispute documents and other relevant official documents 
within the secretariat,and and make any extracts which they require. 
Section 82 
The parties involved may,using their own money,ma.ke or orderto be made copies of or 
extracts from any hearing documents from their case, with the permission of the 
Chairperson of the relevant Court. 
· Section 8.3 . 
(1) For the duration of the hearing,any pets~ who has an interest in the dispute of 
another party currently being heard by the Court,either on their own initiative 
via submission of a request or on the Judges initiative,may participate in tlte 
Administrative Dispute,acting as: 
a. a party defending their righ~s;or . 
b. a party to a joint action with one of the other disputing parties. 
(2) A request under paragraph (1) may be granted or refused by.the Court in a decision 
· included in the report of the hearing proceedings. .... 
(3) A decision of the Court under paragraph (2) is not subject to an independent right 
of appeal,but must be appealed in conjunction with an appeal against the fmal 
decision on the central claim. 
Section 84 
(1) When,during tlte hearing a legal representative nets beyond th~imits of the authority · 
delegated to him or her,the party granting them tlte authority rna brnit a yvritten ../ 
objection with a demand that the representative's actions be declar i~ _../' 
Court. . · 
(2) When the objection under paragraph (1) is upheld the Judge is obliged to declare in a 
decision included in the report of hearing proceedings that the action of the legal 
representative is void and shall be immediately erased from the report of hearing 
proceedings. 
(3) A decision made under paragraph (2) shall be announced or conveyed to the relevant 
parties. 
,. 
Section 85 
) In the interests.ofthe hearing and when the Chairing Judge of-the Session considers 
it necessary,he or she may order an investigation into documents held by . 
Administrative or other officials bearing the documents,or request an explanation 
or clarification regarding something relevant to the dispute. 
(2) ,The Chairing Judge of the Session may also order that the relevant documents be 
shown to the Court at a special sitting organised for that purpose. 
(3) When the documents form part of a register,before being displayed by their holder 
copies of the documents shall be made to replace the originals pending their return 
from the Court. 
(4) When the investigation into the authenticity of a document creates a suspicion that 
a certain person falsified the document, the Chairing Judge of the Session may send 
the relevant document to an expert with authority,and the hearing of the 
Administrative Dispute may be postponed until the decision in the criminal case 
has been handed down. , 
Section 86 
(1) At the request of one of the parties or at his or in the course of his or her duty 
the Chairing Judge of the Session may order a witness to give evidence at the 
hearing. 
(2) When a witness fails to attend the hearing without reasonable justification despite 
having been properly summoned and the Judge has sufficient reason to suspect that 
the witness deliberately failed to attend ,then the Chairing Judge of the Session may 
order that the witness be escorted to the hearing by the police. 
(3) A witness who resides outside the jurisdiction of the relevant Court is not obliged 
to attend that Court but may be examined by the Court with jurisdiction over the 
place of residence of the witness. 
Section 87 
(1) Witnesses shall be called to the hearing one by one. 
(2) The Chairing Judge of the Session shall question the witnesses as to their full name 
place of birth,sex,age and date of birth,sex,nationality,place of residence,religion 
or belief,occupation and degree of family or occupational relationship with the 
claimant or the defendant 
(3) Before giving evidence_the witness is obliged to swear an oath or affirmation 
according to his or her religion or belief. 
Section 88 
The following people shall not be heard as witnesses: 
a. a person related by blood or marriage in a direct vertical line to the second degree to 
one of the disputing parties; . 
b. the wife or husband of one of the disputing parties despite being already divorced; 
c. children under the age of seventeen years ; -
d. a person suffering from memory loss. 
Section 89 
(1) Tite following people may request exemption from the obligation to give evidence: 
a. brothers and sisters and brothers- and sisters- in law of the disputing parties. 
b. every person who, because of their status,occupation or office is obliged to 
maintain the confidentiality of anything related to that status,occupation or office. 
(2) The existence or absence of any basis for the obligation to maintain confidentiiility 
claimed under paragrapq (1) letter b shall be·evaluated by the Judge. 
Section 90 
(1) All questions directed by one of the parties to a witness shall be submitted through 
the Chairing Judge of the Session. 
(2) When a question,on tlte evaluation of the Chairing Judge of tlte Session,has no 
. relevance to the dispute,it shall be rejected. 
Section 91 
(1) When the cl~t or the witne~s doe~ not .understand Bahasa Indonesia, the Chairing 
Judge of the Sess19n may appomt an mterpreter. 
(2) Before commencing their duties the interpreter is obliged to swear an oath or 
affinnation according to their religion or belief to translate information from the 
language of the claimant or witness into bahasa Indonesia and vice-versa. 
(3) A person who becomes a witness in a dispute shall not be appointed as an interpreter 
in that dispute 
Section 92 
(1) In the case where a clainlant or witness is deaf and/or dumb and illiterate,the Chairing 
Judge. of the Session may appoint an associate of the Claimant or witness as a 
language consultant 
(2) Before commencing their duties the language consultant appointed under paragraph 
(1) shall swear an oath or affirmation according to their religion or belief. 
(3) Where the claimant or witness is deaf or dumb but literate,the Judge may order that 
all questions or statements be written down and delivered to the deaf and dumb 
claimant or witness with instructions that they write down their replies and that all 
questions and answers then be read aloud. 
Section 93 
Officials who are called as witnesses are obliged to attend the hearing personally. 
Section 94 
(1) Each witness is obliged to swear an oath or affirmation in a Court Session attended 
by the disputing parties. 
(2) When the disputants have been properly summoned but fail to attend without 
reasonable justification the witnesses may have their evidence heard in the absence 
of the disputants. 
(3) When a witness is prevented from attending a hearing due to a legally acceptable 
obstacle ,the Judge with the assistance of the Clerk shall go to the witnesses place 
of residence to hear the oath or affirmation and the evidence. 
Section 95 
(1) When a dispute cannot be settled in a single day of the hearing,the hearing shall 
continue in the subsequent Court sitting. < 
(2) The continuation of a hearing must be announced to both parties and such an 
announcement shall serve as a summons for them. · 
(3) Where 'one of the parties attends the first day of the hearing but fails to attend on 
the following day the Chairing Judge of the Session shall order them to be informed 
of the time,day and date of the next session. .. 
(4) If a party continues to fail to attend the hearing without reasonable justification 
despite being properly informed under paragraph (3) the hearing shall continue in 
his or her absence. 
Section 96 
Where,during the hearing of a dispute there is an action which must be carrieg out which 
requires mqney that money must be initially paid by the party submitting the request that 
the action be carried out · 
Section 97 
(1) Where the hearing of a dispute is cornplete,the two parties shall be given the 
opportuiiity to submit their fmal opinions in the form of their respective 
conclusions. 
(2) Mter the two parties have submitted their conclusions under paragraph (1) the 
Chairing Judge of the Session shall announce that the sitting is adjourned to give the 
bench the opportunity to consult in closed session and evaluate all the evidence 
relevant to the decision.(mu.zyawarah) 
~~ . , ... 
(3) The decision arrived at during the consultation of the bench guided by the Otairing 
J~dge of the .Bench shall represent the product of unanimous consensus,unless 
after gen~e a~em.pts such consensus is not possible,in~hich case the decision 
shall be that of the majority of the bench.(Veum(akatan hula£) 
(4) When the consultations under paragraph (3) are unable to achieve a decision,the 
cons~tation process shall be postponed until the subsequent consultative meeting 
of the bench. 
(5) when the subsequent consultation by the bench fails to achieve a majority decision 
then the fmal decision of the Chairing Judge of the Bench shall be decisive. 
(6) The decision of the Court may be handed down on the same day in a public session, 
. or this may be postponed until another date which must be announced to the 
disputing parties. 
(7) The decision of the Court may be in the form of: 
a.refusal of the claim;(ditolakl 
b.upholcfuig the claim; 
. c.refusal to accept the claim;(tak diterima) 
ddropping of the claim.(im~r) 
(8) Where the· Claim is upheld, the Court decision may specify the obligation which must 
be undertaken by the State Administrative Body or Official responsible for handing 
down the Administrative Decision. · 
(9) Obligations imposed under paragraph (8) may be in the following forms: 
a. revocation of the Administrative Decision under dispute; or 
b. revocation of the Administrative Decision under dispute and the creation of a new 
Administrative Decision; or · · 
c. in the case of a claim based upon Section 3 ,the making of an Administrative 
Decision. 
(10) Obligations imposed under paragraph (9) may be accompanied by an obligation 
to pay compensation. 
(11) In the case of a Court decision made under paragraph (8) involving a public service 
dispute, in addition to an order under paragraph (9) and (10) an order of 
rehabilitation may also be granted. 
Paragraph 2 
Hearing With the Accelerated Procedure 
Section 98 
(1) When it can be discerned that claimant has sufficiently urgent interests evidenced by 
his or her reasons for the request,the claimant may r-equest in his or her claim that 
the Court utilise the accelerated procedure for the hearing. 
(2) The Chairperson of the Court shall, within a period of 14 days after receiving the 
request under·paragraph (1),hand down a determination granting or rejecting the 
request~ · 
(3) The determination made under paragraph (2) is not subject to appeal. 
Section 99 
(1) A hearing with the accelerated procedure shall be undertaken by a single Judge. 
(2) When a request under Section 98 paragraph (1) is granted, the Chairperson of the 
Court ,shall within a period of seven days after the handing down of the 
determination under Section 98 paragraph (2) shall fix a day,time and place for the 
hearing without going through the preparatory investigation procedures contained 
in Section 63. , 
(3) The time.period for the reply and prOduction of evidence for the two parties shall 
be fixed at no more than fourteen days. 
(1) Admissible evidence is: 
Part Three 
Evidence 
Section 100 · · 
a. documents or written evidence; 
b. evidence of expert witnesses; 
c. evidence of witnesses; 
d admissions of the parties; 
e. the knowledge of the Judge. 
(2) Information which is common knowledge does not need to be proved. 
·.· .. ·:.. Section 101 
Evidentiary documents are divided into three categories: 
a. authentic official documents,that is,documents created by or in the presence of a public 
officia4 who has the legal authority to create such document with the intention that it be 
eVidence of the legal action or event contained within it; 
b. official documents created underhand, that is,documents created and signed by the 
relevant parties with the intention that they be evidence of the event or legal action 
contained within them; 
c. other documents which are not official documents. 
Section 102 
(1) Expert evidence is the opinion of an expert,given under oath at the hearing regarding 
the matters about which he or she is knowledgable ,on the basis of his or her 
experi<mce or knowledge. . 
(2) A person who is not eligible to be a witness is also excluded from giving expert 
evidence:· 
Section 103 
(1) At the request bf one or both of the parties or as part of his duty, the Chairing Judge 
of the Session may appoint one or several experts. 
(2) An expert witness at the hearing must deliver a report, both in written and oral forni 
under an oath or affirmation describing the truth to the best of his or her knowledge. 
Section 104 
A witnesses opinion shall be considered to be evidence when it deals with matters which 
the witness has personally .experienced,seen or heard. 
Section 105 
The admissions of the parties cannot be revoked except on the basis of convincing 
reasons acceptable to the Judge. 
. Section 106 
The knowledge of the Judge are facts which the Judge knows and the truth of w~h he is 
convinced. · 
Section 107 
The Judges~ determine what facts must be proved, the burden of that proof and make 
an evaluation of the proof, the validity of which requires at least two pieces of evidence 
upon which the Judge bases .his fmdings. 
Part Four 
The Decision of the Court 
Section 108 
(1) The Decision of the Court shall be announced at a public sitting. 
(2) When one or both of the parties are not in attendance at the time the Court's decision 
is announced copy of the decision shall be forwarded by registered letter to the 
relevant party by order of the Chairing Judge of the Session. · 
(3) Failure to comply with the provisions of paragraph (1) shall result in the Court's 
decision being invalid and without the force of law. 
Section 109 
(1) The decision of the Court must contain; 
a. Aqeading of:"IN THE NAlviE OF JUSTICE BASED ON A BELIEF IN ONE 
ALMIGHTY GOD"; 
b. the name,office,nationality,place of residence or location of the disputing parties; 
c . . a precise summary of the claim and the reply of the defendant; · 
d. a balancing and evaluation of all evidence submitted and all matters arising in the 
course of the hearing of the dispute; 
e. the legal reasoning forming the basis of the decision; 
... 
../ 
f. the Court order awarded and the Court costs; 
g. the day and date of the decision, the names of the Judges on the bench, the name 
. of the Cledqmd a summary of the attendance or the non-attendance of the parties. 
(2) Failure to fulfil one of the provisions contained in paragraph (1) may render the 
Court decision void. ' 
(3) Within thirty days of the announcement of the Court decision, the decision must be 
· , signed by the Judge who handed it down,and the Clerk of the hearing. 
(4) When the Chairing Judge of the Bench,or in the case of a hearing with accelerated 
procedure, the Chairing Judge of the Session,is unable to sign the decision,it shall 
be signed by the Chairperson of the Court with a statement that the relevant Judge is 
,prevented from signing. · . 
(5) When the Judicial Bench are prevented from signing the decision,it shall be signed 
by the Chairing Judge of the bench with a statement that the relevant Judges were 
unable to .sign. 
Section 110 
The party who is defeated in the case shall be ordered to pay all or part of the Court costs. 
Section 111 
The Court costs comprise: 
a. the costs incurred by the Secretariat and the cost of materials; 
b. the costs irici.lrred by witnesses,experts and interpreters with the condition that a party 
calling more than five witnesses must pay for the costs incurred by any of those extra 
witnesses even if that party is successful in the case; · 
c. the costs of holding a hearing in a place other than the Court room and other costs 
necessarily mcurred in making the decision according to the Chairing Judge of the 
Session. 
Section 112 
The total Court costs which are to be paid by the claimant or the defendant shall be noted 
in the final orders of the Court. 
Section 113 
(1) A Court decision which is not a fmal decision ,despite being announced 
during the hearing is not intended as an independent decision but shall only be 
included in the report of hearing proceedings. · 
(2) A party who has a direct interest in the Court decisipn may request that they receive 
an official copy of the decision upon payment of the cost of the copy. 
Section 114 
(1) At every hearing the Clerk shall make a report of the hearing proceedings containing 
·everything which occurred during the hearing. _ 
(2) The report of the hearing proceedings shall be signed by the Chairing Judge of 
the Session and the Clerk; when one of them is unable to sign the report, this shall be 
stated in the report of proceedings. 
(3) When the Chairing Judge of the Session and the Clerk are both unable to sign the 
report of proceedings,it shall be signed by the Chairperson of the Court with a 
statement to that effect. 
Part five 
' Implementation of the Court Decision 
' . 
Section 115 
Only a Co_l_l!.t.Q.~~i_sion which has received the force of law can be enforced. 
----.:--~· ::.=-.:-_ 
Section 116 
· (1) The Clerk of the Court shall , within fourteen days,send a copy of the legally 
enforceable Court decision to the disputing parties by regjstered letter by order of the 
Chairperson of the Court which heard the case at first instance. · 
(2) When, within four months after the legally enforceable court decision being sent to 
the disputants under paragraph (l),the defendant has not yet performed an obligation 
imposed under Section 97 paragraph (9) letter a, the Administrative 
Decision under dispute shall cease to have the force of law. · 
(3) Where. the-defendant is ordered to perform an obligation under Section 97 paragraph 
(9) letters b and c and those obligations have not been performed within three months 
the claimant may submit a request to the Chairperson of the Court referred to in 
paragraph (1) that the Court order the defendant to implement the Court decision. 
(4) If the defendant continues to fail to implement the Court decision,the Chairperson of 
the Court shall bring the matter to the notice of the defendant's superior authority. 
(5), The .superior authority referred to in paragraph (4) shall, within two months of 
receiving notice from the Chairperson of the Court,instruct the relevant official to 
implement the Court decision as ordered under paragraph (3). 
(6) Where the superior authority referred to in paragraph (4) ignores the provisions of 
paragraph (5) the Chairperson of the Court shall appeal to the President as the holder 
supreme government authority,to order the relevant official to carry out the Court 
decision. ~ · 
·· ... Section 117 
(1) Where an obligation is imposed tmder Section 97 paragraph (11) and the 
defendant is unable or only partially able to implement a legally enforceable Court· 
decision because of circumstances altering after the decision was made and/or 
received the force of law he or she is obliged to report this matter to the Chairperson 
of the Court referred ~cjQ!J.. 116 paragraph (l)and the claimant 
(2) Within a period of th.. "ii1f8 receiving notice under paragraph (1) the claimant 
may submit a request to the Chairperson of the Court who sent the legally 
enforceable Court decision ,that the defendant be obliged to pay a sum of money or 
other compensation he or she requests. 
(3) The Chairperson of the Court after receiving a request under paragraph (2) shall 
order that the two parties be summoned to attempt to achieve an agreement as to the 
amount of money or other compensation which the defendant must pay. 
· ·· (4) When all attempts made to reach an agreement as to the sum of money 
or other compensation have failed, the Chairperson of the Court shall determine the 
sum of money or compensation in a declaration accompanied by an adequate · 
evaluation. 
(5) The declaration of the Chairperson made under paragraph ( 4) may be submitted to the 
to the Supreme Court for redetermination by either the claimant or the defendant 
(6) The decision of the Supreme Court made under paragraph (5) must be obeyed by 
both parties. - · 
Section 118 
(1) Where the decision of the Court referred to in Section 116 paragraph (1) contains an 
obligation on the defendant under Section 97 paragraph(9),paragraph (lO),and 
paragraph (11) ,a third party who has not yet participated in the dispute hearing 
under Section 83 and who is concerned that his or her interests may be injured by 
the implementation of the legally enforceable Court decision may lod'ge a challenge 
to the implementation of the decision at the Court which heard the case at first 
instance. 
(2) A challenge under paragraph (1) may only be lodged prior to the implementation of 
the legally enforceable Court decision and must contain reasons for the request in 
. accordance with the provisions of Section 56; the provisions of Sections 62 and 63 
also apply to such a challenge. 
(3) A challenge under paragraph (1) does not automatically result in the postpol)ement of 
the implementation of a legally enforceable Court decision. 
I • 
Section 119 
The Chairperson of the Court is responsible for the supervision of the implementation of 
the legally enforceable Court decision. 
Part Six 
Damages · 
Section UO 
(1) A cop~ of the Court decision containing an obligation to pay damages shall be sent to 
the claunant and the defendant within three days of the decision receiving the force 
of law . . . 
(2) A copy of the Court decision containing an obligation to pay damages r~ferred to in 
I ' 
, •.. 
paragraph (1) shall also be sent by the Court to the State Administrative Body or 
Official which is obliged to pay the damages within three days of the Court decision 
receiving th~ force oflaw. . 
The amount of dimtages-and the manner of implementing the provisions of Section 
97 paragraph (10) shall be more thoroughly regulated by Government Regulations. 
Part Seven 
Rehabilitation 
·Section 121 
(1) When a Public Service- related claim is upheld as referred to by Section 97 paragraph 
(11) ,a copy of the Court decision containing the obligation to undertake 
rehabilitation shall be sent to the claimant and the defendant within three days of the 
decision receiving the force of law. 
(2) A copy of the Court decision containing an obligation to undertake 
rehabilitation,refered to in paragraph (1) shall also be sent by the Court to the State 
Administrative Body or Official which is obliged to undertake the rehabilitation, 
within three days of the decision receiving the force of law. 
I 
Part Eight 
· Hearing at the Appeal Level 
Section 122 
A decision of the AdiDinistrative Court is subject to appeal to the Administrative Appeal 
Court by both the claimant and the defendant 
· Section 123 
(1) A request for leave to appeal shall be submitted in writing to the Administrative Court 
which handed down the decision by the appellant or a representative granted 
specific authority for this purpose, within fourteen days of the· valid reception of the 
decision. 
(2) The request for leave to appeal shall be accompanied by an advance payment of the 
appeal court case costs,the amount of which is determined by the Clerk. . 
Section 124 
Decisions of the Administrative Court which are not final de<;isions may only be the 
subject of a request for leave to appeal in conjunction with the final decision. · 
Section 125 
(1) A request for leave to appeal shall be registered by the Clerk on the register of cases. 
(2) The Clerk shall inform the party against which the appeal is lodged of qte request 
Section 126 
(1) At most thirty days after the request for leave to appeal is registered, the Clerk shall 
inform the two parties that they may see the case file at the Office of the State 
Administrative CoUI!_thirty days after receiving the information. 
(2) A copy of the decision ,the report of proceedings,and other relevant documents must 
be sent to the Clerk of the Administrative Appeal Court within sixty days of the 
request for leave to appeal. . 
(3) The parties may submit an appeal statement and/or counter-statement together with an 
explanatory letter and evidence to the Clerk of the Administrative Appeal Court with 
the proviso that a copy of the statement and/or counter-statement iS also given to the 
the other parties with the mediation of the Clerk of Court. 
Section 127 
(1) The Administrative Appeal Court hears and decides the appeal case with a bench of at 
least three Judges. 
(2) When the Administrative Appeal Court considers that the hearing by the 
Administrative Court was incomplete ,it may hold it's own session to hold 
a supplementary hearing,or order the relevant Administrative Court undertake the 
supplementary hearing. 
(3) When a decision by the Administrative Court states that the Court has no jurisdiction 
to hear the·case before it but the Administrative Appeal Court holds the contrary 
· opinion, the Appeal Court may itself hear and decide the case or order that the 
relevant Administrative Court hear and decide it . 
(4) The Clerk of~~ J.\dministrative Appeal Court,shall,within thirty days,send a copy of 
the Appeal Court'$ decision together with the hearing documents and other relevant 
documents to the Appeal Court which decided the case at first instance. 
Section 128 
(1) Provisions contained in Section 78 and Section 79 also apply to a hearing at the 
appeal level. 
(2) Provisions regarding family relationships contained in Section 78 paragraph (1) are 
also operative in the relationship between the Judge and/or Clerk at appeal level and 
the Judge and/or Clerk at the first instance Court which heard and decided the same 
case . ..... 
(3) When a Ju.d:ge decides a cas~ at first instance and s~bsequently becomes a Judge of 
· the Appeal Court, that Judge 1S precluded from heanng the same case at the appeal 
level. 
Section 129 
Before a request for leave to appeal i.S.kui@&tdecided by the Administrative Appeal 
Court, the request may be revoked by the appelant,and in this case, the request can not be 
resubmitted even though the time period for submitting a request for appeal has not yet 
expired. 
Section 130 
Where a party ~~ accepted the decision of the Administrative Court,he or she cannot 
retract that statement even though the time period for submitting a request for leave to 
appeal has not yet expired. · 
Part Nine 
Hearing at the Cassation level 
Section 131 
(1) Request may be made for a cassation hearing in the Supreme Court,for a fmallevel 
decision. 
(2) The procedure for the cassation hearing under paragraph (1) shall be in 
accordance with the provisions of Section 55 paragraph (1) of Act Number 14 of 
1985 Regarding the Supreme Court. 
Part Ten 
The Review Hearing 
Section 132 
(1) Request may be made for review by the Supreme Court of a Court decision which , 
has received the force of law. 
(2) The p~edure for the Review hearing under paragraph (1) shall be accordance with 
the provisions of Section 77 paragraph (1) of Act Number 14 1985 Regarding the 
Supreme Court 
·chapter V 
OTHER PROVISIONS 
Section 133 
The Chairperson of the Court controls the division of duties between Judges. 
Section 134 
The Chairperson of the Court allocates all case files and/or other documents relevant to 
the dispute which have been submitted to the Court to the Judicial bench to be settled. 
Section 135 
(1) Where the Court hears and decides a particular Administrative hiw case which 
requires special expertise,the Chairperson of the Court may appoint an Ad Hoc 
Judge as a member of the bench. 
(2) To be appointed as Ad Hoc Judge a person must fulfil the conditions contained in 
Section 14 paragraph (1) ,with the exception of letters e and f. 
(3) The prohibition referred to in Section 18 paragraph (1) letter c does not apply to the 
Ad Hoc Judge. 
(4) The rnode of appointing the Ad Hoc Judge to the Court under paragraph (1) shall be 
.goyemed by Govern:ment Regulations. 
·.· .. 
Section 136 
The Chairperson of the Court shall determine in chronological order which cases must be 
heard and decided but when a particular case involves the public interest and must be 
immediately decided,the hearing of that case is given priority . 
... ... 
. Section 137 
The Clerk of the Court is responsible for undertaking the administration of cases and 
supervising the duties of the Deputy Clerk ,the Junior Clerk and the Relief Clerk. 
Section 138 
The Clerk.Deputy Clerk,Junior Clerk and the Relief Clerk are responsible for assisting 
the Judge by noting and recording the course of the Court sessions. 
Section 139 
(1) The Clerk is obliged to compile a register of all cases which are received by the 
secretariat 
(2) In the register of cases,each case is allocated a consecutive number and a summary of 
it's contents. . • 
Section 140 . 
The Clerk shall~make a copy of the Court decision in accordance with the applicable legal 
provisions. 
Section 141 
(1) The Clerk is responsible for the management of case files,decisions,documents, 
official documents.registers,case fees,third party deposits, valuable 
documents,evidence and other documents held by the secretariat 
(2) No registers,notes,rilinutes,reports of proceedings and case files may be removed 
from the secretariat office except with the permission of the Chairperson of the Court 
or under provisions of law. • • 
Chapter VI 
TRANSITIONAL PROVISIONS 
Section 142 
(1) Administrative disputes, which at the time of the formation of the Courts under this 
Act are still in the process of being decided by a Court of general jurisdiction,shall 
continue to be heard and decided by that General Court. 
(2) Administrative disputes, which at the moment of the formation of the Courts under 
this Act,have already been submitted to a Court of general jurisdiction but which 
have not yet been heard shall be transferred to the Administrative Courts. 
, Section 143 
(1) When this Act first commences operation the Minister for Justice, taking into account 
the opinion of the Chairperson of the Supreme Court shall control the appointment of 
Chairpersons·,Deputy Chairpersons,] udges,clerks,Deputy ClerkS.J unior 
Clerks.Relief Clerks and Deputy Secretary in all Courts of Administrative Justice. 
(2) The appointment of the office of Chairperson,Deputy Chairperson ,Judge. ,Clerk, 
Deputy Clerk ,Junior Clerk ,Relief Clerk ,and Deputy Secretary under paragraph (1) 
may depart from the other provisions of this Act 
Chapter Vll 
CONCLUDING PROVISIONS 
Section 144 
This Act may be referred to as the "State Administrative Justice Act". 
Section 145 
Tiris Act shall commence operation on the date of enactment and it's implementation 
shall be governed by Government Regulations within five years of the enactment of this 
Act: 
In order that every person may be informed of it ,the passing of tlris Act shall be 
publicised in the Official Gazette of the Republic of Indonesia 
Ratified in Jakarta 
On the 29th of December 1986 
. THE PRESIDENT OF THE REPUBUC OF INDONESIA, 
(signature) 
. . 
Enacted in Jakarta 
On the 29th of December 1986 
SECRETARY OF STATE FOR 1HE 
REPUBUC OF INDONESIA, . 
(signature} 
SUDHARMONO,LLB 
SOEHARTO 
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BAB VI 
UNDANG-UNDANG DASAR 1945 
DALAM BAHASA INGGRIS 
THE 1945 CONSTITUTION 
OF THE 
REPUBLIC OF INDONESIA *) 
1. THE OPENING TO THE CONSTITUTION 
. 
Whereas Independence is the natural right of every nation, 
colonialism must be abolished in this world because it is not in 
conformity with Humanity and Justice. 
And the struggle of the movement for the independence 
of Indonesia has now reached the hour of rejoicing by leading 
the People of -Indonesia safe and sound to the gateway of the 
Independence of an Indonesian State which is free, united, 
sovereign, just and prosperous. 
Thanks to the blessing of God Almighty and impelled by 
the noble desire to lead their own free national life, the People 
of Indonesia hereby declare their independence. 
·· ' Following this, in order to set up a government of the • 
State of Indonesia which shall protect the whole of the Indo- • 
nesian People and their entire native land of Indonesia, and 
in order to advance the general welfare, to develop the intel-
•) NASKAH DARJ: DE1ARTUCEN OF INFORWATION 
RUUBLJC OF INDONESIA 
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lectual life of lh~ nation and to contribute in implementing an 
order in the world which is based upon indc:pentlence, abiding 
peac.:~ and social justic.:c, the. structure of lntloncsia's National 
Independence shall be formulated in a Constitution Of the 
Indonesian Stale which shall have the structural s'tate form of a 
R~puhlic.: of Indonesia with sovereignty of the People, and 
which shall he hased upon: Dclief in the One, Supreme God 
just and _~.:ivilised_llumanity. tile. unity of •ndonesia, a~d democ-: 
·r-acy which is __ guided _by the _innei:_.wisdom in the unanimiiy 
arj_~~g _,<>.ll_L of de Iibera lion amongst re(1resentatives, 'meanwhile 
creating a condition of socia'f justice .for - the ·-whole of the Pe~ 
ople of In-donesia. -
2. THE CONSTITUTION 
Chapter I. Fonn and Soverehrnty. 
Article 1 
(I) The Stale of Indonesia shall be a unilary state which has 
the form of a Republic. 
(2) Sovereignty shall be in the hands of the People and shall 
be exercised in full by lhe Majelis Pennusyawaratan 
Rakyat. 
Chapter II. The Majeli.a Pennusyawaratan Ra.lcyat. 
Article 2 
(I) The Majelis Pennusyawaratan Rakyat shall consist of 
members of the Dewan Perwakilan Rakyat augmented by 
Jelegales from the regional territorios and the groups in 
accordance wllh regulations prescribed by statute. 
(2) The Majelis Pennusyawaralan Rakyal shall sil at least 
once in every rive years in the capital of the Slale. 
(3) All decisions of the Majelis Pennusyawaralan Rakyat shall 
be detennined by majority vote. 
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Article 3 
. The Majelis Pl!rmusyawaratan Rakyat sh~ll dderrnine the 
Constitution and . the broad lines of the pohcy of the Stale. 
(I) 
(2) 
(I) 
(2) 
Chapter Ill. The Powers o( Government of the State. 
Article 4 , 
The President of the Republic of Indonesia shall hold th~ 
power of government in accordance with the Constitution·. 
In exercising his duties, the President shall be assisted by a 
Vice-President. 
Article 5 
The President shall hold the power to make statutes in 
agreement with the Dewan Perwakilan Rakyat. 
The President shall determine the Government Regulations 
necessary to implement statutes. 
Article 6 
( 1) The President shall be a nativc:-Dom Indonesian. 
(2) TI 1e President and Vice-President shall be elected by the 
Majelis Pennusyawaratan Rakyat by majority vote. 
Article 7 
The President and Vice-Presiden 1 sh:1ll hold office for a 
term of rive years and shall be eligible for re~lection. 
Article 8 
Should the President die cease form execuling or be unab-
le to execute his duties durin~ his teml of office, his office shall 
be taken by the Vice-President until lhe expiry of that lenn. 
Article 9 
Be fore assuming the duties of office, the President and 
Vice-President shall take an oath according to the require-
ments of religion, or shall make a solemn promise,' before the 
Majelis Pennusyawaratan Rakyat or the Dewan Perwakilan 
Rakyat as follows: 
· Oath of the President (Vice-President) 
"I swear before God that, to the best of my ability, I will 
fulfill as justly as possible the duties of the President (Vice-
President) of the Republic of Indonesia; that I will hold faith-
fully to the Constitution and conscientiously implement all 
statutes and regulations, and that I will devote myself to the 
service of Country and Nation". 
Promiae of the President (Vice-President). 
"I solemnly promise that, to the best of my ability, I will 
fulfill as justly as possible the duties of the President (Vice-
Pn:sidenl) of the Republic of Indonesia; that I will hold faith-
fully to the Constitution and conscientiously implement all 
statutes and regulations, and that I will devote myself to the 
service of Country and Nation". 
Article 10 
The President shall hold the highest authority over the 
Anny, the Navy and the Air Force. 
Article 11 
The President, with the agreement of the Dewan Perwa-
kilan Rakyat, declares war, makes peace and concludes tn:atie3 
with other states. 
Article 12 
The President declares the state of emergency. The condi-
tions governing, and ~e consequences of, the state of emer-
cency shall be prescribed by statute. 
Article 13 
( (I} The President appoints diplomatic representatives and . 
consuls. 
(2) The President receives the diplomatic representatives of 
other states. 
. Article 14 
The President grants grace, amnesties, abolitions and res-
toration of rights. 
Article 15 
The President grants titles, decorations and other marks 
of honour. 
(I) 
(2) 
Chapter 1v: The Supreme Advisory Council 
Article 16 
The structure of the Supreme Advisory Council shall be 
prescribed by statute. 
This Council shall submit replies to issues raised by the 
President and shall have the right to submit proposals to 
the Government. 
Chapter V. The Ministers o( the Stale. 
Article 17 
( 1) The President shall be assisted by Ministers of the State. 
(2) These Ministers shall be appointed and dismissed by the 
President. 
(3) These Ministers shall lead the Government Departemen3. 
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(2) The structure and power3 of those courts· of Jaw shall be · 
regulated by statute. 
Article 25 
The conditions for becoming a judge and for being dismis-
sed shall be prescribed by statute. · 
Chapter X_ Citizens 
Article 26 
(I) Citizens shall be persons who are native-born Indonesians 
and persons of other nationality who are legalised by statu-
te as being citizens. 
(2) Conditions with regard to citizenship shall be prescribed 
by statute. 
Article 27 
(1) Without any exception, all citizens shall have equal positi-
on in Law and Government and shall be obliged to uphold 
that Law and Government. 
(2) Every citizen shall have the right to work, and to a living, 
befitting for human beings. 
Article 28 
Freedom of association and assembly, of expressing tho-
ughts and of issuing writing and the like, shall be e_rescribed by 
statute. 
Chapter XI, Relirion 
Article 29 
( 1) The State shall be based upon Belief in !he One, Supreme 
God . 
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(2) The State shall guarantee freedom to every resident to 
adhere to his respective religion and to perfonn his religi-
ous duties in confonnity with that religion and that faith. 
Chjpter Xll. Defence 
Article 30 
(I) Every citizens shall have the right and the duty to parti-
cipate in the defence effort of th~State. 
(2) Conditions concerning defence shall be regulated by sta- : 
tute. 
(I) 
.(2) 
Chapter Xlll. Education 
Article 31 
Every citizen shall have the right to obtain an education. 
The Government shall establish and conduct a national 
educational system which shall be regulated by statute. 
Article 32 
The Government shall advance the national culture of In-
donesia. 
(I) 
(2) 
(3) 
Chapter XIV. Social well·being 
Article 33 
The economy shall be organised as a common endeavour 
based upon the principle of the family system. 
Branches of production which are important for the State 
and which affect the life of most people shall be control-
led by the State. 
Land and water and the natural riches contained therein 
shall be controlled by the Stale and shall be made use 
of for the people. 
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Article 34 
The poor, and destitute children, shall be cared for by the 
State. 
Chapter XV. Flaa: and Lana:uage 
Article 35 
The Flag of the Indonesian Stale shall be the Honoured 
Red and White. 
Article 36 
The Language of the State shall be the Indonesian Langua-
ge. 
Chapter XVI. Alterations to the Constitution · 
Article 37 
(I) In order to alter the Constitution, at least twothirds of 
the total membe~ o·r the Majelis Pennusya.waratan Rakyat 
must be in attendance. 
(2) A decision shall be taken with the agreement of at least 
two-thirds of the total number of membe~ who are in 
attendance. 
3. TRANSITIONAL PROVISIONS 
Clause I. 
The Preparatory Commillee for Indonesia's Independence 
shall regulate: and execute the transfer of government to the In-
donesian Government. 
• 
Clause II. 
All existing institutions and regulations of the State shall 
continue to function so Jong as new ones have not been set up 
in conformity with this Constitution . 
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Clause III .. 
The President and Vice-President shall be elected for the 
first t.ime by the Preparatory Committee ·for Indonesia's Inde-
pendence. 
Clauae IV. 
Before the Majelis Pennusyawaratan Rakyat , t!te Dewan 
Perwakilan Rakyal and the Supreme Advisory Council have been 
set up in conformity: wit~ this Constit~tion, all their powe~ 
shall be exercised by the President with the assistance of a Na-
tional Committee~ 
ADDITIONAL PROVISIONS 
1. Within six months after the end of the Greater East Asia 
War, the President of Indonesia shall regulate and implement 
all things which are stipulated in this Constitution. 
2. Within six months after the Majelis Pennusyawaratan Rakyat 
has been set up, the Majelis shall sit in order to detennine 
the Constitution. 
4. ELUCIDATION OF THE CONSTITUTION 
GENERAL 
I. The written Constitution, a part of Fundamental Law. 
1 The written Constitution of a slate is only a part of the 
Law which is the basis of that state. The Constitution is that 
part of the Fundamental Law which is written down, while 
,. beside that Constitution there also prevails Fundamental Law 
which is not written down, namely, the basic rules which arise 
and are maintained in the practice of running a state, although 
they are not written down . 
Certainly, in order to study the Fundamental Law (Droit 
ConstitutionneD of a state, it is not enough only to study the 
Perpustakaan Undans-Undang 
Univers.iti Malaya 
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__ ------ ~· .... wnucn constitution (Lol Constitutionnel) alone, . 
but one must also study how it is applied and what is the spiri-
tual background (geistlichen Hintergrund) of that written 
Constitution. 
The Constitution of any state whatsoever can not be un-
derstood if merely its text is read alone. Truly. to understand 
the meaning of the Constitution of a state, we must also study 
how that text came into being. we must know the explanations 
made of it and we must also know under what conditions that 
text was made. -
! In this way "!o'e shaH be able to understand what is the 
meaning and purpose of t~e Constitution we are studying. and 
what current of thought Jt was which became the foundation 
of that Constitution. 
JL Fundamental ideala in the .. Openine" (Preamble). 
What arc the fundamentals contained in the Preamble to 
the Constitution? 
· J. The State - so the text runs - is what .. shall protect the 
whole of the Indonesian People Md their entire native land 
of Indonesia ••. based upon ..• unity ..• mean while crea· 
ting a condition of social justice for the whole of the People 
of Indonesia". · 
2. In this Preamble. the current of thought Is accepted of the 
unitary state. the state which protects and coven the whole 
of the people. Thus the state encompasses every kind of 
group opinion. encompasses all opinions of individuals. The 
state. in accordance with the concept of this Preamble seeks 
unity. and extends over the whole of the Indonesian People. 
This ia one foundation of the state which may not be for-
gotten. 
3: The third fundamental contained in the Preamble is that of 
sovereignty of the people. based upon democracy and delibe-
ration amongst representatives. There fore. tho system of 
state which ia given form in the Constitution must be based 
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upon sovereignty of the people and must be ba_sed upon deli-
beration amongst .representatives. Indeed. thss current of 
thought accords with the character of Indonesian society. 
4. The fourth fundamental idea contained in the Preamble is 
that the state is based uf.on that Belief in t~e One. S~p.r:me 
God which conforms w1th the principles of JUSt and C1v1hsed 
humanity 
Therefore the Constitution must oblige the Government 
and other authorities of the state to nurture the nobility of 
human character and: to hold fast to the fine moral ideals of 
the people. 
III. The Conatitution rive• form in it.l article• to the fUnda-
mental ideaa contained in the Preamble. 
The above fundamental ideas pervade the spiritual back-
ground of the Constitution of the State of Indonesia:- These 
fundamental ideas give rise to those ideals of law (Rechtsidee) 
which dominate the Fundamental Law of the State. both writen 
Ia~ (the constitution) and unwritten Jaw. 
The Constitution gives . form to these fundamental ideas 
in its articles. 
IV. The Conatitution 1a abort and nex.ible In character. 
The Constitution has only 37 articles. The other para· 
graphs contain only additional and transition~! provision_s. This 
draft is thus very brief when compared. for mstance. w1th the 
constitution of the Philippines. 
Jt is enough if the Constitution contains only fundamental 
rules. contains only broad lines of instruction to the Central 
Government and to other authorities of the State for conduc-
ting the life of the State and provirung social well-being. Especi-
ally for a new state and a young state. it is ~etter if that written 
Fundamental Law contains only basic rules. whilst the provisi· 
ons implementing those basic rules arc left to statutes which 
are more easily drawn up. altered and revoked. 
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This is the system of the Constitution. 
We must always remember the dynamic of the life of Indo-
nesian society and state. Indonesian society and state are gro-
wing, the era is changing, especially during this present period 
of physical and spiritual revolution. 
Therefore, we must live dyn:tmically, we must w:ttch every 
kind of movement in the life of Indonesian society and stale. 
In that connection, let us not. precipitately crystallize, provide 
form to (Gestaltunc). ideas which can still easily alter. 
Certainly, it is the nature of those written rules to be bin-
ding. For that reason, the anon: llexihle ("elastic") those rules 
are, the better. Thus we must guard against the constitutional 
system being left behind the times. Let us not co so far as to 
make a constitution which is quickly oul-muded (veroudenl) 
What is extremely important in the administration and in the 
life of the state is the spirit, the spirit of the authorities of the 
state, the spirit of the leaders of the administratio1~. Although 
a constitution is drawn up whi-ch, according to I he letrer, is 
characterised by the family principle, if lhe sprit of the autho-
rities of the state, the leaders of the adminislration, he individu-
alistic, that constitution is cerlain to have no meaning in prac-
tice. On the other h:md, although that constitution is not 
perfect, if the spirit of the authorities of the administration is 
good, that constitution will certainly nol ohstruct the course 
of the state. Thus whal is most important is the spirit. That 
spirit is a living thing, or, in other words, it is dynamic. In con-
nection with this, only the fundamental rules alone musl he laid 
down in the constitution, whilst whal is necessary for execu-
ting those fundamental rules must be 'left to statutes. 
• 
5. TilE SYSTEM OF GOVERNMENT OF THE STATE 
The system of the government of the State which is stipu-
lated in the Constitution is: 
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I. lndon~ia is a State Bued on Law ("Rec:htstl at"). 
I. The State 'of Indonesia is based upon law (Rechtsraat), it is 
not based upon mere power (Machtstaar). 
II. The System ia Constitutional. 
2. The government is based upon constitutionalism (Funda-
mental law), not absolutism (authority witho~Jt Jtmits). . 
Ill. The Highest Authority of the State is in .the Hands the 
Majelis Permusyawaratan Rakyat ("die resamte Staatsre-
waJt liert allein bei der Majeli~ .. ). 
) . "'J •t1t :o-"'.l•t:P; ~t:.Jd.l •,! ll,t. J..,. '')'I' • ·· '" J•J 1,./ _. 1,.,, . ;/ ' .' ''"'' •I 11,• 
Mdjt:ll\ .... tiUI•.J\.1 -~ .. :.:.• ........ . I' .... #, ....... ••··· ,,,, ..... , .• ,,,,. ,, •• ,, ,, .. 
"YI..ll.lh: r.,J li,c: 1-"•.; •,,.,h,: •,f Jt. ·J•,,,• :\.,e 1•/• · IIJ\:1 • •1•~;./,1~.,.,, "J"-. 'II1J 
lt:n!> dt:!> Slla<st··••lt·.t:'>J 'II·•~ ,IA•Jda:. •h:l•: 11uu••:1. llo•: t ,,,Lial•• 
tion <snd dc:tc:unir.t:\ tl.c 1,,,, .. ,1 Ji11c"' ••I tl.c J·•·li• .J' '•' 1101.: ~.l:o· 
te. The t.tajdi!> <sppoinl!> tl•c llc<sd ,,1 St<slc tl'lc'li•lciiiJ <s11tl 
the Vice llcad of St<ste lVicc ·l•rc!>idcnt J. 
II is this Majdis which holds the highest authority of the 
State:. whilst the Presid.:nl must execute the policy of tl.1e State 
acconlinc to the broad lines which have been detenmned by 
the Majelis . 
The President, who -is appointed by the Maje lis, is subor· 
diawtc to and responsible to the Majclis . lie is the "mandata-
ry" of the: Majc:lis , he is ollli~;ed to execute the decisions of 
the Majelis. 
The President is not "neben" but is "unte rgeordnet" to 
the: Majelis. 
IV. The President is the Hiehest Executive o( the Government 
or the State below the Majelis . 
Below the Majelis Permusyawaratan Rakyat, the President 
is the tlighest Execut~ve of the government of the s ta te. 
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In conducting the administration of the State, authority 
and responsibility are in the hands of the President (concentra-
tion of'power and responsibility upon the President). 
V. The President is Not Responsible to lhe Dewan Perwakilan 
Rakyal. 
Rt:sidc the President there is the Dewan Perwakilan Rakyat. 
The Prt:sillcnt must ohtain the agreement of the Dewan Per-
w:•kilan Rakyat in orc.lt:r to make l:~ws (Gesetz gebung) and in 
orller to lix the estimates of the revenues and expenditures of 
the State CStaatsbegroting). 
Decause of this, the Presillent must work together wirh 
the Dewan Perwakilan Rakyat, but the President is not respon-
sible to the Dewan, which means that the President's position 
is not dependent upon the Dewan. 
VI. The Ministers or the Stale are Auiatanu to the Preaident: 
the Ministers or the State are Not responsible to the 0. 
wan Perwakilan Rakyat. 
The President appoints and dismisses the Ministers of the 
State. Those Ministers are not responsible to the Dewan Per-
. wakilan Rakyat. Their positions are not dependent upon the De-
wan but are dependent upon the P.resident. They are the assis-
tants of the President. 
• j 
VII. The Authority or th~ Head or State ia Not Unlimited 
• Although the Head of State is not responsible to the De-
wan Perwakilan Rakyat, he is not a "dictator", which means 
' that his authority is not unlimited. 
It has been stressed above that he is responsible to the 
Majelis Pcrmusyawaratan Rakyat. Apart from this, he must 
carefully and thoroughly pay attention to the voice of the De-. 
wan Perwaldlan Rakyat. PERPUSTAKA~N INSTITUTEPI~::~IAN 
SISWAZAH DAN PENY L 
UNIVEASITI MAV.YA 
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The Position or the Dewan Perwakilan Rakyat. 
The position of the Dewan Perwakilan Rakyat is strong. 
The Dewan can.not be dissolved by the President. (This is at 
variance with the parliamentary system). Apart from this . the 
members of the Dewan are all of them concurrently members 
of the Majelis Permusyawaratan Rakyat For that reason the De-
wan Perwakilan Rakyat can at all times control the acts of the 
President, and if the Dewan considers that the President has in 
fnct transgressed against the policy of the State determined by · 
. the Constitution or by the Majclis Pcrmusyawaralan Rakyat . • 
the Majelis can be called for a special sitting so that it can ask 
the President to account for his responsibility. 
The Ministers or the State are Not Ordinary High-
Rankine CiYil Servants. 
Although the positions of the Ministers of the State are 
dependent upon the President, neverthele~ ~hey arc n~t .ordi-
nary high-ranking civil servants, because ll as those .Mantslers 
who, in the first place, in proctice execute the authonty of the 
Govemmen.t (pouvoir executif). 
As the leaders of Departments, the Ministers know the ins 
and outs of matters connected with their jurisdictions. In con-
nection with this, Ministers have great innuence upon the Pre-
sident in determining that part of the state's policy with which 
their Departments are concerned. Indeed, what is intended is 
that the Ministers are Leaders of the State. 
In determining Government policy and in co-<>rdinating 
the administration of the Stale, the Ministers work together as 
closely as possible, one with the other, under the leadership of 
the President. 
CONCERNING THE ARTICLES 
Chapter 1. The Form and SoYereirnty or the State 
Article 1 
This prescribes that the form of the state shall be unit:.rv 
• 
and a Repuhlic, anu wnt:Jins the fund amental idea of sovereign-
ty of the People. 
The Majdis Pcnnusyawaralan Rakyal is lhe highest organ 
of the Stale . This Majelis is considered to be the embodiment 
or People whidt holds the sovereignty of the State. 
Chapter II. The Majelia Permuayawaratan Rakyat 
Article 2 
Clause 1. 
The intention is that the whole of the people, all lhe 
groups and all the regional territories throughout the country, 
shall have representatives in the Majelis, so that the Majelis 
can tnaly, be considered to be the embodiment of the People. 
What are referped to as ••groups" arc Dodies such as co-
operatives, workers associations and other collective bodies. 
A rule such as this· is indeed in harmony with the trend of the 
times. In connection with the recommendation to establish the 
co-operative system in the economy, this clause recalls the exis-
tence of groups in economic org:misations. 
Clause 2. 
This org:m which will have a large total membership, sits 
at least once in live years. At least once, therefore if necessary 
• of course it may sit more than once in live years by holding 
special sesions. 
Article 3 
,.. 
Because the • Majelis Pennusyaw<Vatan Rakyat holds the 
sovereignty of the State, its powers are not limited: in view of 
the dynamic of society, once in live years the Majelis reviews 
everything which has happened and considers all the trends at 
that time, and determines what policies it desires to be used for 
the future. 
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Chapter III. The Powers or Govem·ment or the State. 
Article 4 and Article 5, clause 2. 
The President is the head of the executive power in the 
State. In order to execute laws, he possesses the power to pres-
cribe govemmen.t regulations (ponvoir reglernenlair) . ' 
Article 5, clause l. 
Apart from the executive power, the President together 
with the Dewan Perwakilan Rakyat execises the legisla tive power 
in the State. 
Article 6, 7, 8, 9 . 
Already clear. 
Articles 10, 11, 12, 13, 14, 15. 
The powers of the President provided by these articles are 
consequences of the President's position as Head of State. 
Chapter IV. The Supreme Advisory Council. 
Article 16 
This Council is a Council of State which is obliged to 
provide considered views to the Government. It is purely an 
advisory body . 
Chapter V. The Ministen o( the State. 
Article 17 . 
See above 
Chapter VI. Local Government. 
Article 18. 
I. Because the State of Indonesia is a unitary state, Indo-
nesia, therefore, will not have within its jurisdiction areas which 
have the character of "states". 
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The area of Indonesia will be divided into provinces, and 
these provinces will likewise be divided into smaller regional 
territories. These regional territories will have an autonomous 
character (streek and locale rechtsgemeenschappen), titles of so-
called autonomous areas during the colonial period, or have the 
character of purely administrative regions, all to be in accord 
with rules to be laid down by statute. 
In those regional temtor;jes with an autonomous charac-
ter, local representative bodi.es will be set up, because local 
government also will be founded upon the principle of delibe-
ration. 
11. Within the territory of the State of Indonesia there are 
to be found about 250 Zelfbesturende landschappen, and 
Yolks gemeenschappen, titles of so-called self-governing localiti-
es during the colonial period, such as the desa of Java and Bali, 
the nagari of Minangkabau, the dusun and marga: names of 
various social-administrative units. 
Those localities have their own traditional structures, 
and for this reason can be considered to have a special charac-
ter. 
The State of the Republic of Indonesia respects the positi-
on of the said special regional territories, and all its regulations 
affecting those areas will bear in mind their traditional rights. 
See above 
Chapter VU. The Dewan Perwakilan Rakyat 
Articles 19, 20. 21 and 23. 
The Dewan Petwakilan Rakyat must give its agreement to 
each and every draft Jaw originating with the Government. 
The Dewan Perwakilan Rakyat also possesses the right to initiate 
legislation. 
111. The Oewan also possesses the hak begroting (right 
to fix the budget article 23). Through this right, the Dewan 
controls the Government. 
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It must also be recalled that all memoers of the Dewan Per-
wakitan Rakyat are concurrently members of the Majelis Per-
musyawaratan Rakyat. 
• 
Article 22 
This article concerns the noodverordeningsrecht (right to 
make emergency regulations) of the President. Such a provision 
is indeed necessary, so that the safety of the Stat~ can be ensu-
red by the Government in ~ritical conditions whiCh compel the 
Government to the quick and appropriate action. Although 
this is so, the Government is not, however, to be released from 
the control of the Dewan Perwakilan Rakyat. Therefore, the Go-
vernment Regulations referred to in this article, which have the 
same force as Jaws, have also to be ratified by the Dewan Per-
wakilan Rakyat. ' 
Chapter VIII. Finance. 
Article 23, clauses 1, 2, 3, 4 
Clause I Jays down the budget-making right of the Dewan 
Perwakilan Rakyat. 
The method of fixing the estimates of revenues and expen-
ditures is a criterion of the character of the government of a 
state. In countries based upon fascism, . those estimates are fixed 
solely by the administration. But in democratic states or states 
based upon sovereignty of the people, such as the Republic of 
Indonesia, the estimates of revenues and expenditures are fixed 
by statute, which means: with the agreement of the Dewan Per-
wakilan Rakyat. 
How the People - as a nation - shall live, and from where 
the expenses for living shall be obtained, mu~t be determined 
by the People themselves through the intermediary of their 
representative boc.Jy. The People determine their own fate and 
therefore their way of life also. 
Article 23 states that in fixing revenues anc.J expenditures, 
the position of the Dewan Perwakilan Rakyat is stronger than 
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the position of the: Government. This is a si!;n of the sovereign-
ty of the People. 
Because the fixing of ex(1cnlliturcs concerns the: right of 
the Pc:ople to Jcterminc the ir own f:1te, all measures placing 
hun.lcns upon the people, su~h as taxes etc, must he prescribed 
by statute, that is, with the agreement of the Dewan Perwakilan 
Rakyat. 
Also the kinds and valu!=S of currency arc prescribed by 
statute. This is important because the position of the currency 
has great influence upon the community. Money in the first 
place is an instrument of exchange and of measurement of 
value. As an instrument of exchange its purpose is to facilitate 
exchange - buying and selling- in society. It follows from this 
that it is necessary that there be those kinds and forms of mo-
ney needed by the people as measures of value as a basis for 
fixing the worth of the respectjve goods which are exchanged. 
The thing which becomes lhe measure of value must have fixed 
worth, it must, not be allowed to rise and fall because of the 
unregulated condition of the money. Therefore, the state of 
the currency must be prescribed by statute. 
Related to this, the position of Dank Indonesia, which 
is to issue and to regulate the circulation of paper money is 
prescribed by statute. 
Clause 5. 
llte way in which the Government makes use of the allo· 
cations already agreed by the Dewan Perwakilan Rakyat must 
be in keeping with that decision. In order to investigate the 
Government's reponsibilities in this respect, a body is needed 
which is free from the Government's inOuince and authority. 
A body which is subordinate to the Government could not 
perform so heavy a duty. On the other hand, neither is that 
body one which stands above the Government. 
Because of this, the powers and duties of that body are 
prescribed by statute. 
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Chapter IX. The Judicial Powens. 
111e judicial powers are powers whi~h arc independent, 
which means that they are free from the tnfluence of th~ Go-
vernment's authority. Therefore, guarantees must be .established 
by statute concerning th·e position of judges. 
Chapter X. Citizens 
f Article 26, clause 1 
People of other nations, for instance, people of Dutc~ 
descent of Chinese descent. and of Arab descent, who arc domt-
ciled in 'Indonesia,. who recognise Indonesia as their coun~ry and 
who are loyal to the State of the Republic of lndoncsta, can 
become citizens. 
• 
Article 26, clause 2. 
Already clear. 
Articles 27, 30 and 31 clause 1 
These articles concern the rights of citizens. 
Articles 28, 29 clause 1, and 34. 
These articles conc~m the position of the residents. 
The articles referred to here, both those whi.ch concern 
citizens alone as well as those which concern all . resu..lents, c~n­
tain the desire of the Indonesian people 1~ bu1ld a s~ale Wl.th 
a democr:1tic character which seeks to pul tnto practtce soc1al 
justice and the principle of humanity. 
Chapter XI. Religion 
Article 29, clause 1. 
This cl:1use slates the belief of the Ind onesian people in 
the One, Supreme God. 
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